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Preface 

In an era defined by global mobility and increasingly complex geopolitical tensions, 

border security and immigration laws stand at the intersection of national sovereignty, 

human rights, economic interests, and social cohesion. This volume seeks to provide a 

comprehensive examination of this multifaceted subject, offering readers insights into 

the legal frameworks, practical challenges, and ethical considerations that shape 

modern approaches to managing national boundaries and population movements. 

The regulation of borders and immigration touches upon fundamental questions of 

statehood and belonging. Who may enter a nation's territory? Under what conditions 

may they remain? What rights and protections should be afforded to non-citizens? 

How do we balance security concerns with humanitarian obligations? These questions 

have taken on renewed urgency in recent years, as nations worldwide grapple with 

migration pressures stemming from political instability, economic inequality, climate 

change, and conflict. 

This book emerges from a recognition that effective border security and immigration 

policy require more than simple enforcement mechanisms or political rhetoric. They 

demand nuanced legal frameworks, informed by historical context, international 

obligations, constitutional principles, and practical realities of implementation. Our 

aim is to bridge the gap between academic discourse and practical governance, 

offering analysis that is both intellectually rigorous and pragmatically useful for 

policymakers, legal practitioners, scholars, and engaged citizens. 

Throughout these pages, we have strived to present a balanced examination of 

competing perspectives. Border security and immigration policies inevitably reflect 

value judgments about national identity, economic priorities, and ethical 

commitments. Rather than advocating for a particular ideological position, we have 
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attempted to illuminate the trade-offs inherent in different approaches, enabling 

readers to form their own informed judgments based on comprehensive understanding 

of the legal landscape. 

The structure of this book reflects our commitment to holistic analysis. Beginning 

with historical foundations of immigration law and constitutional principles governing 

border control, we proceed to examine contemporary statutory frameworks, judicial 

interpretations, and administrative mechanisms. Special attention is given to emerging 

challenges such as technological surveillance at borders, extraterritorial migration 

control, asylum procedures, and mechanisms for regularizing the status of long-term 

unauthorized residents. 

We have also sought to situate domestic laws within their international context. No 

nation's border policies exist in isolation; they are shaped by bilateral agreements, 

regional frameworks, and international legal obligations. By examining these 

interconnections, we hope to illuminate how domestic and international legal regimes 

interact, sometimes reinforcing and sometimes constraining each other's operation. 

It is important to acknowledge that this field of law is characterized by rapid 

evolution. Court decisions, executive actions, administrative rule-making, and 

legislative amendments continuously reshape the legal landscape. While we have 

endeavored to provide the most current information available at the time of writing, 

readers should remain attentive to subsequent developments that may alter specific 

provisions discussed herein. 

We are deeply grateful to the many experts who have contributed their specialized 

knowledge to this volume. Their diverse backgrounds—spanning academia, 

government service, legal practice, and civil society organizations—have enriched our 

analysis with multiple perspectives and practical insights. We are particularly indebted 
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to those individuals whose direct experience implementing and navigating 

immigration systems has grounded our legal analysis in lived reality. 

Our hope is that this book will serve not only as a reference guide to existing law but 

also as a contribution to thoughtful public discourse about the future of border security 

and immigration policy. By providing historical context, legal analysis, and 

comparative perspectives, we aim to elevate the quality of debate beyond simplistic 

dichotomies and toward more sophisticated understanding of the complex challenges 

involved in managing borders in a globalized world. 

In closing, we recognize that behind every legal provision, policy decision, and 

enforcement action discussed in these pages lie human lives—those of migrants 

seeking new opportunities or fleeing persecution, border communities navigating 

complex social dynamics, and citizens whose conceptions of national identity are 

implicated in these debates. It is our sincere hope that greater understanding of the 

legal frameworks governing border security and immigration will contribute to 

policies that honor human dignity while addressing legitimate security concerns and 

serving the national interest. 

 

 

 

Sincerely 

Bhatt & Joshi Associates  
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Disclaimer 

The information contained in this booklet is for general guidance only. Readers should 

obtain professional advice before taking any action based on its contents. Neither the 

authors nor the firm assume any liability for actions taken by any person based on this 

booklet's contents. We expressly disclaim all responsibility for any consequences 

resulting from reliance on the information presented herein. 

 

Contact  

For any help or assistance please email us on office@bhattandjoshiassociates.com or 

visit us at www.bhattandjoshiassociates.com  
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Chapter 1: Introduction – Sovereignty, 

Security & Migration 

The Legal and Constitutional Basis for Regulating 

Immigration and Borders 

The regulation of immigration and borders stands as one of the most fundamental 

expressions of state sovereignty in the modern world. For India, a nation born from 

the traumatic experience of partition and continuing to navigate complex geopolitical 

realities, the legal foundations of border control are not merely administrative 

frameworks but essential pillars of national identity and security. The Indian 

Constitution, while not explicitly addressing immigration in exhaustive detail, 

provides the overarching framework through which the nation's approach to its 

borders and those who cross them is defined and implemented. 

Article 11 of the Constitution empowers Parliament to regulate citizenship by law, a 

provision that has served as the foundation for subsequent legislation including the 

Citizenship Act of 1955 and its controversial 2019 amendment. This constitutional 

mandate reflects the understanding that determining who may enter, remain within, 

and become members of the national community is an essential aspect of sovereign 

authority. The Foreigners Act of 1946, predating independence but retained in the 

constitutional framework, further establishes the government's authority to regulate 

the entry, presence, and departure of foreign nationals. 

The legal architecture governing immigration in India reveals a tension between 

competing imperatives. On one hand, there is the sovereign prerogative to control 

borders and determine membership in the national community. On the other, there are 
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humanitarian considerations and international legal obligations that constrain the 

absolute exercise of this sovereignty. The Passport Act of 1967, the Registration of 

Foreigners Act of 1939, and the Illegal Migrants (Determination by Tribunals) Act of 

1983 (later struck down by the Supreme Court) collectively represent attempts to 

balance these competing interests. 

The Supreme Court has played a crucial role in interpreting these laws and 

establishing the constitutional boundaries within which immigration policy must 

operate. In landmark cases such as Louis De Raedt v. Union of India (1991) and 

Sarbananda Sonowal v. Union of India (2005), the Court has affirmed the 

government's broad discretionary powers in matters of immigration while 

simultaneously recognizing that these powers must be exercised in accordance with 

constitutional principles of fairness and non-arbitrariness. 

What emerges from this legal tapestry is a recognition that while the regulation of 

borders is indeed a sovereign prerogative, it is not an unlimited one. It must be 

exercised within the framework of constitutional values and with due regard for the 

rights of those affected by these decisions. This balancing act between sovereign 

authority and human dignity lies at the heart of India's legal approach to immigration 

and border control. 

Intersection of National Security, Human Rights, and 

Economic Policy 

The regulation of immigration and borders exists at a complex intersection where 

considerations of national security, human rights, and economic policy converge, often 

creating tensions that defy simple resolution. This multifaceted challenge requires 

policymakers to navigate competing imperatives that sometimes appear irreconcilable 

yet demand coherent integration. 
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National security concerns naturally occupy a position of primacy in the formulation 

of border policies. The prevention of unauthorized entries, particularly those that may 

pose security threats, is a core function of border management systems. India's 

historical experience with cross-border terrorism has understandably elevated security 

considerations in its approach to immigration control. The establishment of integrated 

check posts along borders, the deployment of technological solutions for surveillance, 

and the creation of specialized border security forces all reflect this security-first 

approach. 

However, this legitimate emphasis on security must be balanced against equally 

important human rights considerations. Migration is fundamentally a human 

phenomenon, driven by aspirations for safety, dignity, and opportunity. The treatment 

of migrants, whether documented or undocumented, engages core human rights 

principles including the right to equality before the law, protection against arbitrary 

detention, and access to basic services. International instruments such as the 

International Covenant on Civil and Political Rights, to which India is a signatory, 

establish standards for the humane treatment of all persons regardless of their 

immigration status. 

The economic dimensions of immigration policy add another layer of complexity to 

this balancing act. Immigration policies shape labor markets, influence patterns of 

economic development, and affect the fiscal balance of public services. The selective 

admission of skilled migrants, the regulation of remittance flows, and the management 

of informal labor markets all reflect economic considerations in immigration policy. In 

India's case, the differential economic development between it and some neighboring 

states creates push and pull factors that drive migration patterns independently of 

policy preferences. 

These three dimensions—security, human rights, and economics—interact in complex 

ways. Security measures that impede the movement of people may protect against 
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certain threats but can simultaneously disrupt economic relationships and impinge 

upon human rights. Conversely, policies that prioritize economic openness or 

humanitarian considerations without adequate security safeguards may create 

vulnerabilities that undermine these very objectives in the longer term. 

The challenge for policymakers lies in developing approaches that recognize these 

interconnections and seek balanced outcomes rather than privileging any single 

dimension to the exclusion of others. This requires institutional mechanisms that 

facilitate coordination across different government agencies, legal frameworks that 

incorporate multiple considerations, and implementation strategies that allow for 

contextual adjustments without compromising core principles. 

Ultimately, the intersection of national security, human rights, and economic policy in 

the context of immigration and border control is not merely a theoretical construct but 

a lived reality that affects millions of lives. The manner in which states navigate this 

intersection reflects not only their strategic priorities but also their fundamental values 

and aspirations as societies. 

India's Geopolitical Context: Borders with Pakistan, China, 

Bangladesh, Myanmar 

India's approach to immigration and border security is profoundly shaped by its 

unique geopolitical context, particularly its long and varied borders with four major 

neighbors: Pakistan, China, Bangladesh, and Myanmar. Each of these border regions 

presents distinct challenges and opportunities, reflecting different historical 

trajectories, contemporary political relationships, and socio-economic realities. 

The India-Pakistan border, stretching approximately 3,323 kilometers from the 

Arabian Sea to the Siachen Glacier, represents perhaps the most militarized and 

contentious of India's international boundaries. Forged through the traumatic process 
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of partition in 1947, this border continues to be a site of tension, sporadic conflict, and 

security concerns. The Line of Control (LoC) in Jammu and Kashmir remains 

disputed territory, complicating border management and creating zones of ambiguous 

sovereignty. Cross-border terrorism has been a persistent concern, with groups based 

in Pakistan allegedly conducting operations within Indian territory, most notably the 

2008 Mumbai attacks. This security dimension has heavily influenced India's 

approach to migration across this border, with stringent controls and limited provision 

for routine movement. The border's physical characteristics—ranging from desert 

regions in Rajasthan to mountainous terrain in Kashmir—further complicate effective 

monitoring and control. 

The India-China border presents an entirely different set of challenges. Spanning 

approximately 3,488 kilometers across some of the world's most inhospitable terrain, 

the border—or Line of Actual Control (LAC)—remains disputed in several segments, 

most notably in Aksai Chin and Arunachal Pradesh. Unlike the India-Pakistan border, 

this frontier has historically seen limited civilian movement and migration due to its 

geographical remoteness and harsh conditions. However, recent years have witnessed 

increasing tensions, including the 2020 Galwan Valley clash, which have prompted 

enhanced military presence and infrastructure development along the border. The 

sporadic nature of confrontations along this border reflects the complex and evolving 

relationship between Asia's two major powers, where competition coexists with 

cooperation in other domains. 

The India-Bangladesh border, extending over 4,096 kilometers, presents yet another 

distinct set of challenges. As one of the world's most densely populated border 

regions, this boundary witnesses significant human movement driven by economic 

disparities, environmental pressures, and cultural connections. The historical ties 

between the regions now divided by this border create complex patterns of identity 

and belonging that transcend formal citizenship categories. Bangladesh's vulnerability 

to climate change, particularly sea-level rise and flooding, has created environmental 
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refugees who seek security in neighboring Indian territories. The porous nature of this 

border, despite increasing surveillance and the controversial construction of border 

fencing, reflects the practical difficulties of regulating movement in a region where 

livelihoods and family connections often span national boundaries. 

The India-Myanmar border, approximately 1,643 kilometers long, represents a frontier 

that until recently received relatively less attention in national security discourses but 

has gained significance in recent years. The border regions are home to various ethnic 

groups with cross-border ties, creating complex patterns of identity and allegiance. 

The challenging terrain, characterized by dense forests and mountainous regions, 

complicates effective border control. Political instability within Myanmar, particularly 

following the 2021 military coup, has created refugee flows into neighboring Indian 

states such as Mizoram, where ethnic affinities often override formal citizenship 

distinctions in local responses to these displaced populations. 

The diversity of these border contexts necessitates differentiated approaches to border 

management and migration regulation. A one-size-fits-all policy framework would be 

inadequate to address the distinct security concerns, humanitarian considerations, and 

economic relationships that characterize each border region. India's border 

management strategy has evolved to reflect these differences, with varying levels of 

militarization, surveillance technologies, and movement restrictions deployed 

according to specific regional contexts. 

Moreover, these borders are not static entities but dynamic zones that reflect changing 

political relationships, technological capabilities, and human aspirations. The 

increasing securitization of borders globally has influenced India's approach, yet the 

practical realities of managing such extensive and diverse frontiers require 

adaptability and recognition of local contexts. The challenge for Indian policymakers 

lies in developing approaches that address legitimate security concerns while 
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acknowledging the human and economic realities that shape movement across these 

borders. 

Migration vs. Infiltration vs. Refugee: Legal Distinctions 

The legal and policy frameworks governing cross-border movement employ distinct 

categorizations that carry significant implications for the rights, protections, and 

treatments accorded to different groups. Understanding the conceptual and legal 

distinctions between migration, infiltration, and refugee status is essential for 

developing nuanced and effective approaches to border management. 

Migration, in its broadest sense, refers to the movement of people across borders or 

within countries, typically driven by economic opportunities, family reunification, 

educational pursuits, or lifestyle preferences. Legal migration occurs within 

established regulatory frameworks, with individuals obtaining appropriate 

documentation such as visas, work permits, or residency authorizations before 

crossing international boundaries. India's legal framework for regular migration is 

primarily established through the Foreigners Act of 1946, the Passport Act of 1967, 

and various bilateral agreements with other nations. 

Economic migrants specifically move primarily to improve their material 

circumstances through employment or entrepreneurship. While international law 

generally recognizes the right of individuals to leave any country, including their own, 

it does not establish a corresponding right to enter another country's territory. 

Consequently, states retain broad discretion in determining admission policies for 

economic migrants, typically based on considerations of labor market needs, 

integration capacity, and security concerns. 

Irregular or undocumented migration occurs when individuals enter or remain in a 

country without legal authorization. This category encompasses various situations, 
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including those who enter without inspection, those who enter legally but overstay 

their authorized period, and those who work without proper permits. The legal 

response to irregular migration in India primarily focuses on detection, detention, and 

deportation, as outlined in the Foreigners Act, though implementation varies 

significantly across different contexts and border regions. 

The term "infiltration" carries distinctly security-oriented connotations, suggesting 

clandestine entry with potentially harmful intent. Unlike the broader category of 

irregular migration, infiltration implies a security threat—whether related to terrorism, 

espionage, smuggling, or other illicit activities. This framing shifts the response from 

administrative regulation to national security protection, often involving intelligence 

agencies, military assets, and specialized border security forces such as the Border 

Security Force (BSF). The legal basis for addressing infiltration draws from both 

immigration laws and security legislation, including provisions of the Unlawful 

Activities (Prevention) Act. 

Refugee status represents a distinct legal category with specific protections under 

international law, particularly the 1951 Refugee Convention and its 1967 Protocol. 

Refugees are individuals who have fled their countries due to well-founded fears of 

persecution based on race, religion, nationality, political opinion, or membership in a 

particular social group. The principle of non-refoulement—prohibiting the return of 

refugees to territories where they face persecution—stands as a cornerstone of refugee 

protection. 

India, while hosting significant refugee populations from various neighboring 

countries, is not a signatory to the Refugee Convention and lacks dedicated domestic 

refugee legislation. Consequently, refugee protection in India operates through ad hoc 

administrative arrangements rather than a comprehensive legal framework. Different 

refugee groups receive varying treatments based on political considerations, bilateral 

relationships, and historical contexts. For instance, Tibetan refugees who arrived 
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following the 1959 uprising and Sri Lankan Tamil refugees who fled civil conflict 

received structured support and recognition, while others may face more precarious 

situations. 

Asylum seekers are individuals who have applied for refugee status but whose claims 

have not yet been definitively evaluated. The distinction between asylum seekers and 

refugees is procedural rather than substantive—asylum seekers are seeking the 

protections accorded to refugees but await formal recognition of their status. In the 

absence of a statutory refugee determination procedure, India handles asylum claims 

primarily through the intervention of the United Nations High Commissioner for 

Refugees (UNHCR) in urban centers, while border authorities often make ad hoc 

determinations in frontier regions. 

The categorization of individuals into these different groups—migrants, infiltrators, 

refugees, or asylum seekers—carries profound implications for their treatment and 

rights. Economic migrants may be subject to deportation if they enter or remain 

without authorization, while refugees should theoretically be protected against return 

to persecution. Suspected infiltrators may face security detentions and prosecutions, 

while regular migrants enjoy the protections outlined in their visas and permits. 

In practice, however, these categories often blur. Individuals may have multiple 

motivations for movement, combining economic aspirations with genuine protection 

needs. Documentation may be impossible to obtain for those fleeing conflict or 

persecution. The increasing phenomenon of mixed migration flows—where economic 

migrants, refugees, trafficking victims, and others travel alongside each other using 

similar routes and means—further complicates straightforward categorization. 

The challenge for legal and policy frameworks lies in developing approaches that 

recognize these complexities while providing appropriate responses to different 

migration scenarios. This requires systems capable of individual assessment rather 
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than group-based presumptions, procedural safeguards to identify protection needs, 

and flexibility to address the diverse circumstances that drive human movement across 

borders. 

Contemporary Challenges and Policy Responses 

The landscape of immigration and border management in India has grown 

increasingly complex in recent decades, shaped by technological developments, 

shifting geopolitical realities, climate change impacts, and evolving public discourses. 

These contemporary challenges have elicited various policy responses, some reactive 

and others more strategic in nature. 

Technological advancements have transformed border management capabilities while 

simultaneously creating new vulnerabilities. Biometric identification systems, 

surveillance technologies, and integrated databases have enhanced the state's capacity 

to monitor and regulate cross-border movements. India's implementation of systems 

such as the Immigration, Visa, and Foreigners Registration & Tracking (IVFRT) 

represents attempts to leverage technology for more effective immigration control. 

However, these same technologies raise significant privacy concerns and can 

disproportionately impact vulnerable populations who lack documentation or 

technological literacy. The appropriate balance between technological efficiency and 

human rights protections remains a contested area in policy development. 

Climate change has emerged as a significant driver of migration, particularly in the 

South Asian context where rising sea levels, changing precipitation patterns, and 

extreme weather events threaten livelihoods and habitability in various regions. 

Bangladesh's vulnerability to climate impacts creates particular challenges for India, 

as environmental degradation may drive significant population movements across the 

shared border in coming decades. Traditional legal frameworks for migration and 

refugee protection were not designed with climate displacement in mind, creating 
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protection gaps for those forced to move by environmental factors. Developing 

anticipatory rather than reactive policies for climate-induced migration represents one 

of the most pressing challenges in contemporary border management. 

The COVID-19 pandemic demonstrated the tension between public health imperatives 

and migration management. Border closures, travel restrictions, and quarantine 

requirements dramatically reshaped patterns of human mobility, often with severe 

consequences for migrants, refugees, and border communities. The pandemic revealed 

both the state's capacity to rapidly implement movement restrictions when deemed 

necessary and the humanitarian costs of such measures when implemented without 

adequate safeguards for vulnerable populations. As public health considerations 

become more integrated into border management systems, ensuring proportionality 

and non-discrimination in these measures remains essential. 

Regional approaches to migration management have gained increased attention as 

alternatives to purely national responses. Forums such as the South Asian Association 

for Regional Cooperation (SAARC) provide potential venues for developing 

coordinated approaches to migration challenges, though political tensions have limited 

their effectiveness to date. Regional consultative processes could potentially address 

issues such as labor migration pathways, refugee responsibility-sharing, and 

coordinated responses to trafficking—challenges that fundamentally require 

cooperation rather than unilateral action. 

Public discourse around immigration and borders has become increasingly polarized, 

with migration issues often framed in terms of national identity, security threats, or 

economic competition. The politicization of migration is evident in debates 

surrounding the Citizenship Amendment Act of 2019, which created differentiated 

pathways to citizenship based on religious identity for migrants from neighboring 

countries. These discursive frames can obscure the complex realities of migration and 

hinder the development of evidence-based policies. Cultivating more nuanced public 
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conversations around migration, borders, and national identity represents a crucial 

component of addressing contemporary challenges. 

Policy responses to these challenges have varied in their approaches and effectiveness. 

The National Register of Citizens (NRC) exercise in Assam represented an attempt to 

address long-standing concerns about irregular migration through documentation 

verification, but its implementation raised significant human rights concerns and 

demonstrated the practical difficulties of retroactively determining citizenship status. 

Border fencing projects along various frontiers reflect securitized approaches to 

border management, while bilateral agreements with countries like Nepal maintaining 

open borders demonstrate alternative models based on regional integration. 

The challenge for policymakers lies in developing approaches that are simultaneously 

effective in addressing legitimate security concerns, respectful of human rights 

obligations, responsive to economic realities, and adaptable to emerging challenges 

such as climate change. This requires institutional frameworks capable of integrating 

diverse considerations rather than privileging any single dimension, implementation 

strategies that allow for contextual adaptation without compromising core principles, 

and ongoing evaluation mechanisms to assess outcomes and adjust approaches 

accordingly. 

As India continues to navigate its complex geopolitical environment, the management 

of borders and migration will remain central to both its security architecture and its 

self-conception as a democratic society. The policy choices made in these domains 

will shape not only the practicalities of who may enter and remain within the national 

territory but also the more fundamental question of how the nation understands its 

relationship to the broader community of humanity. 

Conclusion: Towards an Integrated Framework 
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The management of borders and regulation of migration represent core functions of 

the modern state, yet they engage fundamental questions about the nature of 

sovereignty, the scope of human rights protections, and the balance between security 

imperatives and humanitarian considerations. For India, with its extensive and diverse 

borders, complex geopolitical environment, and democratic constitutional structure, 

these questions take on particular salience and complexity. 

The discussions throughout this chapter have highlighted several key insights that 

point toward the need for an integrated framework for addressing these challenges. 

First, while the regulation of borders remains a sovereign prerogative, this authority is 

not unlimited but must be exercised within constitutional parameters and with respect 

for human dignity. Second, effective border management requires approaches tailored 

to specific regional contexts rather than one-size-fits-all policies, given the distinct 

challenges presented by each of India's border regions. Third, the categorization of 

individuals into different migration statuses—economic migrants, refugees, 

infiltrators—carries profound implications for their rights and protections, yet these 

categories often blur in practice and require nuanced application. 

An integrated framework for addressing these challenges would incorporate several 

essential elements. It would establish clear legal standards that provide predictability 

and fairness in immigration processes while maintaining necessary flexibility for 

exceptional circumstances. It would develop institutional mechanisms that facilitate 

coordination across different government agencies with responsibilities in this 

domain, from security services to humanitarian assistance providers. It would 

implement technological solutions that enhance efficiency while incorporating 

appropriate safeguards against privacy violations and discrimination. Perhaps most 

importantly, it would approach migration not as an anomaly to be suppressed but as a 

fundamental aspect of human societies that requires management rather than 

elimination. 
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The development of such a framework faces significant challenges, including resource 

constraints, coordination difficulties across federal and state authorities, external 

security threats, and the politicization of migration issues in public discourse. 

Nevertheless, the alternative—continuing with fragmented, reactive 

approaches—carries greater risks for both national security and human welfare. 

As India continues to navigate its complex position as both a sending and receiving 

country for migrants, a regional power with security responsibilities, and a diverse 

democracy with constitutional commitments to human rights, the manner in which it 

addresses these border and migration challenges will reflect its fundamental values 

and aspirations. An integrated approach that balances sovereign imperatives with 

humanitarian responsibilities offers the most promising path forward in this critical 

domain. 
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Chapter 2: Core Legal Framework 

Governing Immigration and Border Control 

The Foreigners Act, 1946 

The Foreigners Act of 1946 stands as a cornerstone of India's immigration control 

legislation, enacted during the final days of British colonial rule but retained and 

amended by the Indian government after independence. This seminal legislation 

establishes comprehensive provisions governing the entry, stay, and exit of foreigners 

in Indian territory. The Act confers extensive powers upon the central government to 

regulate the presence of foreign nationals within India's borders, making it one of the 

most significant pieces of legislation in the country's immigration framework. 

At its core, the Foreigners Act defines a "foreigner" as any person who is not a citizen 

of India. This broad definition encompasses tourists, business travelers, students, 

workers, refugees, and all other non-citizens regardless of their purpose or duration of 

stay in India. The Act proceeds to set forth a range of mechanisms through which the 

government can control the movement, residence, and activities of these individuals 

while they are within Indian territory. 

Detention Provisions 

The detention provisions contained within the Foreigners Act grant substantial 

authority to the government to detain foreigners suspected of violating immigration 

laws. Section 3(2)(g) specifically empowers authorities to arrest and detain any 

foreigner who has contravened or is reasonably suspected of contravening the 

provisions of the Act or any order issued under it. This detention can be carried out 
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without a formal warrant in many circumstances, significantly broadening the scope of 

enforcement powers available to immigration officials. 

The Act does not specify a maximum period of detention, which has led to situations 

where foreigners have been detained for extended periods while their cases are 

processed or while arrangements for their deportation are being made. This aspect of 

the legislation has attracted criticism from human rights organizations, which have 

highlighted cases where individuals have faced prolonged detention without proper 

judicial review. The Supreme Court of India, in various judgments, has attempted to 

establish procedural safeguards to prevent arbitrary detention, emphasizing that 

detention should be the last resort and for the shortest possible period. 

Deportation Mechanisms 

The deportation framework established under the Foreigners Act provides the 

government with extensive authority to remove foreigners from Indian territory. 

Section 3(2)(c) of the Act empowers the central government to prohibit, regulate, or 

restrict the entry of foreigners into India, as well as to impose conditions on their stay 

and to require their departure from the country. The government may issue deportation 

orders requiring foreigners to leave India within a specified timeframe and via 

designated routes. 

The Act further enables authorities to physically remove foreigners who fail to comply 

with deportation orders. This removal can involve the use of reasonable force if 

necessary, though such measures must adhere to basic human rights standards. The 

government is also empowered to detain foreigners pending their deportation, 

particularly if there is reason to believe they might evade the deportation process. 

Importantly, deportation under the Foreigners Act is considered an administrative 

rather than a criminal proceeding. This classification has significant implications for 

the procedural rights available to individuals facing deportation, as administrative 
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proceedings typically offer fewer protections than criminal ones. Despite this 

classification, courts have increasingly recognized the need for basic procedural 

fairness in deportation cases, including the right to be heard and to present evidence 

against the deportation order. 

Burden of Proof 

Perhaps one of the most distinctive aspects of the Foreigners Act is its approach to the 

burden of proof in immigration proceedings. Section 9 of the Act places the burden of 

proving lawful presence in India squarely on the foreigner rather than on the state. 

This reverse burden of proof constitutes a significant departure from the general 

principle in criminal law that the prosecution must prove guilt beyond reasonable 

doubt. 

Under this provision, if a question arises as to whether a person is a foreigner or not, 

or whether they entered India lawfully, the onus falls on that individual to demonstrate 

their citizenship or legal entry and stay. This can create challenging situations for 

individuals who may have lost their documentation or who entered India under 

circumstances that made obtaining proper documentation difficult or impossible, such 

as refugees fleeing persecution. 

The constitutional validity of this reverse burden of proof has been challenged in 

courts, but it has generally been upheld as a necessary measure for effective 

immigration control. Nevertheless, courts have stressed that this provision must be 

applied reasonably and that the state must still present prima facie evidence before 

shifting the burden to the individual. 

Implementation Challenges 

While the Foreigners Act provides a robust legal framework for immigration control, 

its implementation faces several challenges. The Act grants extensive discretionary 
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powers to immigration officials, which, without proper oversight, can potentially lead 

to inconsistent application or even misuse. The broad definitions and sweeping powers 

contained in the Act require careful and judicious application to ensure that legitimate 

travelers and vulnerable populations are not unfairly targeted. 

Additionally, the Act predates many modern international human rights treaties and 

conventions that India has subsequently ratified. This temporal gap necessitates an 

interpretive approach that reconciles the Act's provisions with India's international 

obligations, particularly regarding the treatment of refugees and asylum seekers who 

are not explicitly recognized under Indian law but are protected under international 

humanitarian principles. 

The Passport (Entry into India) Act, 1920 

The Passport (Entry into India) Act of 1920 represents another vital component of 

India's immigration legal framework, predating even the country's independence. 

Despite its age, this legislation remains relevant and operative in contemporary border 

control operations. The Act specifically regulates the entry of individuals into India 

and establishes the legal requirement for passports and other travel documents for 

anyone seeking to enter the country. 

Entry Requirements 

At its foundation, the Passport Act mandates that all persons entering India must 

possess a valid passport or travel document. Section 3 of the Act empowers the central 

government to prohibit any person or class of persons from entering India without 

fulfilling specified documentary requirements. This provision forms the legal basis for 

India's visa system and other entry controls that are instrumental in regulating the flow 

of foreign nationals into the country. 
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The Act allows the government to establish different entry requirements for different 

categories of travelers, enabling a nuanced approach to border control that can 

accommodate various types of visitors, from tourists and business travelers to students 

and workers. This flexibility is crucial for balancing security concerns with economic 

and diplomatic interests that may benefit from facilitating certain types of travel. 

Entry regulations under the Act can also be adjusted in response to changing 

geopolitical circumstances or security threats. The government may impose additional 

entry restrictions on nationals of specific countries or regions based on diplomatic 

relations, security assessments, or reciprocity principles. Such measures must, 

however, be implemented through proper notification procedures as specified in the 

Act. 

Documentation Standards 

The Passport Act establishes the legal foundation for determining what constitutes 

acceptable travel documentation for entry into India. While the specific requirements 

are detailed in rules and notifications issued under the Act, the legislation itself 

provides the framework for these determinations. The central government is 

empowered to specify the types of passports and visas required, their format, the 

information they must contain, and the manner in which they should be obtained. 

Over time, documentary requirements have evolved to incorporate technological 

advancements such as machine-readable passports and biometric data collection. 

These developments aim to enhance security and reduce document fraud while 

facilitating more efficient processing of legitimate travelers. The legal basis for 

implementing these modernized systems derives from the broad authority granted 

under the Passport Act. 

The Act also addresses situations where travelers may arrive without proper 

documentation due to emergency circumstances. Section 4 provides some flexibility 
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by allowing authorities to exempt individuals or classes of individuals from standard 

documentation requirements in exceptional cases, though such exemptions are granted 

sparingly and typically require alternative verification measures. 

Penalties for Violations 

The enforcement mechanisms established by the Passport Act include substantial 

penalties for violations of entry requirements. Section 5 prescribes punishments for 

entering India without complying with the provisions of the Act or any rules made 

under it. These penalties include imprisonment for up to five years and a monetary 

fine, reflecting the seriousness with which immigration violations are treated under 

Indian law. 

The Act also criminalizes related offenses such as forgery of travel documents, 

making false representations to obtain entry, and assisting others in illegal entry. These 

provisions are designed to deter not only individual violators but also organized 

activities that facilitate unauthorized immigration, such as human trafficking and 

smuggling operations. 

In addition to criminal penalties, individuals found to have entered India improperly 

may face administrative consequences, including deportation under the Foreigners Act 

and restrictions on future entry. The interplay between these two pieces of legislation 

creates a comprehensive framework for addressing immigration violations through 

both punitive and remedial measures. 

Relationship with Other Legislation 

The Passport Act operates in conjunction with other immigration laws to form a 

cohesive system of border control. While the Foreigners Act governs the presence and 

activities of foreign nationals once they are in India, the Passport Act specifically 

focuses on the point of entry and the documentary requirements for crossing the 
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border. This complementary relationship enhances the overall effectiveness of 

immigration enforcement by addressing different aspects of the migration process. 

The implementation of the Passport Act is closely tied to international agreements and 

conventions on travel documentation standards. India's participation in international 

civil aviation organizations and bilateral agreements on visa facilitation influences 

how the Act's provisions are applied in practice. This international dimension adds 

complexity to the administration of the Act but also promotes standardization that 

benefits legitimate travelers. 

As with the Foreigners Act, courts have played an important role in interpreting the 

Passport Act in a manner consistent with constitutional rights and international 

obligations. Judicial decisions have emphasized that while the state has legitimate 

authority to control its borders, this power must be exercised in accordance with 

principles of natural justice and with respect for human dignity, especially in cases 

involving refugees or asylum seekers. 

The Citizenship Act, 1955 

The Citizenship Act of 1955 stands as a fundamental piece of legislation in India's 

legal framework, defining who qualifies as an Indian citizen and establishing the 

procedures through which citizenship can be acquired, retained, or lost. While the Act 

primarily addresses citizenship rather than immigration directly, it has profound 

implications for immigration policy and forms an essential part of the overall legal 

structure governing the status of individuals within Indian territory. 

Acquisition of Citizenship 

The Citizenship Act delineates multiple pathways through which individuals can 

acquire Indian citizenship. The primary method is citizenship by birth, which applies 

to most people born on Indian soil, although this has been progressively restricted 
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through amendments to the Act. Until 1986, anyone born in India automatically 

acquired Indian citizenship regardless of their parents' nationality. The 1986 

amendment added the condition that at least one parent must be an Indian citizen for 

children born after the amendment's effective date. The 2003 amendment further 

tightened this requirement by stipulating that for births after December 3, 2004, a 

child born in India would only acquire citizenship if both parents are Indian citizens or 

if one parent is a citizen and the other is not an illegal immigrant. 

Citizenship by descent represents another significant pathway, allowing children born 

outside India to Indian parent(s) to acquire citizenship. Similar to citizenship by birth, 

this provision has also undergone progressive restrictions through amendments. The 

Act also provides for citizenship by registration, which is available to persons of 

Indian origin who meet certain residency requirements, and to spouses of Indian 

citizens. 

Naturalization Process 

The naturalization provisions within the Citizenship Act establish a structured process 

through which foreign nationals can become Indian citizens after fulfilling specified 

criteria. Section 5 of the Act outlines the conditions for naturalization, which include 

residency requirements, language proficiency, and character assessments. Applicants 

must have resided in India for at least 11 years (reduced to 5 years for certain 

categories) before becoming eligible for naturalization. 

The naturalization process involves multiple stages of verification and requires 

applicants to demonstrate their integration into Indian society as well as their 

commitment to abiding by the Constitution of India. The government retains 

substantial discretion in granting naturalization, and applicants have no absolute right 

to citizenship even if they meet all formal requirements. 
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Recent amendments to the Act have introduced religion-based criteria for 

naturalization of certain categories of immigrants, particularly those from 

Afghanistan, Bangladesh, and Pakistan who belong to Hindu, Sikh, Buddhist, Jain, 

Parsi, or Christian communities. These amendments have generated considerable 

debate regarding their compatibility with the secular principles embodied in the Indian 

Constitution. 

Renunciation and Termination 

The Citizenship Act not only governs the acquisition of citizenship but also 

establishes the conditions under which citizenship can be voluntarily relinquished or 

involuntarily terminated. Section 8 of the Act provides for the renunciation of 

citizenship by adult citizens who wish to acquire citizenship of another country, 

reflecting India's general policy against dual citizenship. When a parent renounces 

Indian citizenship, their minor children may also cease to be citizens, although 

provisions exist for such children to resume Indian citizenship upon reaching majority 

if they so choose. 

Section 9 addresses the termination of citizenship by acquisition of foreign nationality. 

Indian citizens who voluntarily acquire citizenship of another country automatically 

lose their Indian citizenship, again emphasizing the prohibition on dual citizenship. 

This provision has significant implications for the Indian diaspora, many of whom 

must choose between retaining their Indian citizenship and acquiring citizenship in 

their country of residence. 

The Act also provides for the deprivation of citizenship in certain cases, such as when 

citizenship was obtained by fraud or when a naturalized citizen has shown disloyalty 

to the Constitution of India. However, these powers of deprivation are subject to 

procedural safeguards and judicial review to prevent arbitrary action by the 

government. 
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Overseas Citizenship of India 

While maintaining its stance against full dual citizenship, India has created a special 

status known as Overseas Citizenship of India (OCI) through amendments to the 

Citizenship Act. This status, available to persons of Indian origin who hold foreign 

citizenship (with some exceptions), provides many of the benefits of citizenship 

except for political rights and certain restricted activities. 

OCI holders enjoy multiple-entry, lifelong visas for visiting India, exemption from 

foreign registration requirements during their stay, and parity with resident Indian 

citizens in economic, financial, and educational spheres. This status has been 

particularly valuable for the Indian diaspora, allowing them to maintain connections 

with their homeland while retaining citizenship of their country of residence. 

The OCI scheme represents a pragmatic adaptation of citizenship principles to 

accommodate the realities of global migration and to maintain links with the Indian 

diaspora, which constitutes a significant economic and cultural resource for the 

country. At the same time, by withholding political rights, the scheme preserves the 

traditional concept of undivided political allegiance as a core aspect of citizenship. 

Citizenship and Immigration Interface 

The Citizenship Act interfaces with immigration laws in several crucial ways. Most 

directly, the Act's provisions on naturalization establish the ultimate pathway for 

immigrants to fully integrate into Indian society through the acquisition of citizenship. 

The conditions and procedures for naturalization effectively form the final stage of the 

immigration process for those seeking permanent settlement in India. 

Conversely, the provisions on loss of citizenship can create a situation where 

individuals become subject to immigration controls despite previously being exempt 

from them as citizens. This can occur, for instance, when citizenship is renounced or 
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terminated, potentially requiring such individuals to obtain appropriate visas or 

residence permits to remain in India legally. 

The Citizenship Act also influences immigration policy by establishing categories of 

foreign nationals who may have preferential treatment in immigration matters based 

on their connection to India. This is most evident in the preferential pathways to 

citizenship available to persons of Indian origin, which reflect a policy of maintaining 

connections with the Indian diaspora and facilitating their return migration if desired. 

The Registration of Foreigners Act, 1939 

The Registration of Foreigners Act of 1939 complements the previously discussed 

legislation by establishing a comprehensive system for monitoring and tracking 

foreign nationals during their stay in India. Enacted during the colonial period but 

retained after independence, this Act creates a legal obligation for foreigners to 

register their presence with designated authorities and to provide information about 

their movements and activities within the country. 

Registration Requirements 

The fundamental requirement imposed by the Registration of Foreigners Act is for 

foreign nationals to register with appropriate authorities upon entering India. Section 3 

of the Act grants the central government the power to make rules requiring foreigners 

entering, present in, or departing from India to report their presence, movements, and 

other pertinent details to designated registration officers. These requirements may vary 

depending on the category of foreigner, the duration of stay, and other relevant factors. 

The registration process typically involves the collection of comprehensive 

biographical information, including the foreigner's name, nationality, date of birth, 

passport details, purpose of visit, intended duration of stay, and place of residence in 
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India. Foreigners may also be required to provide photographs and, increasingly, 

biometric data such as fingerprints to facilitate identification and verification. 

For most short-term visitors such as tourists, the registration requirement is effectively 

fulfilled through the visa application process and the completion of disembarkation 

cards upon arrival. However, foreigners staying for extended periods or visiting 

certain restricted areas may need to undergo additional registration procedures with 

local authorities, typically the Foreigners Regional Registration Office (FRRO) or the 

Foreigners Registration Office (FRO). 

Reporting Obligations 

Beyond initial registration, the Act imposes ongoing reporting obligations on foreign 

nationals throughout their stay in India. These obligations include notifying authorities 

of any change in residential address, employment, or educational institution. 

Foreigners may also be required to report periodically to registration offices to 

confirm their continued presence and compliance with visa conditions. 

The Act further mandates that foreigners intending to depart from India must obtain 

the necessary clearances before leaving the country. This requirement ensures that all 

outstanding obligations, including tax liabilities or legal proceedings, are properly 

addressed before departure. It also provides authorities with accurate information 

about the movements of foreign nationals, which is essential for maintaining 

comprehensive immigration records. 

These reporting obligations serve multiple purposes within the broader immigration 

control framework. They enable authorities to maintain current information about the 

foreign population present in the country, facilitate communication with foreign 

nationals when necessary, and ensure adherence to the terms and conditions of visas 

and residence permits. The requirements also provide a mechanism for identifying and 
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addressing potential violations of immigration laws before they escalate into more 

serious issues. 

Compliance and Enforcement 

The effectiveness of the registration system established by the Act depends 

significantly on compliance by foreign nationals and enforcement by authorities. To 

promote compliance, the Act prescribes penalties for failing to register, providing 

false information, or breaching reporting obligations. These penalties include fines 

and imprisonment, with the severity typically proportional to the nature and impact of 

the violation. 

Enforcement of the registration requirements is primarily the responsibility of local 

police authorities and specialized immigration units within the law enforcement 

apparatus. These agencies conduct periodic verification exercises to ensure that 

foreigners are residing at their registered addresses and are complying with the 

conditions of their stay. They may also investigate reports of suspected violations and 

take appropriate action, ranging from warnings and fines to more severe measures 

such as detention and deportation in cases of significant or repeated non-compliance. 

The registration system also facilitates international cooperation in immigration 

matters, as the information collected can be shared with other countries' authorities in 

accordance with bilateral agreements and international conventions. This exchange of 

information is particularly valuable in addressing transnational issues such as human 

trafficking, terrorism, and organized crime that may involve the movement of foreign 

nationals across borders. 

Administrative Framework 

The implementation of the Registration of Foreigners Act relies on an administrative 

infrastructure that extends from central government agencies to local registration 

 

© Bhatt & Joshi Associates 2024​ ​ ​ ​ ​ ​ ​ ​ ​ 36 

http://www.bhattandjoshiassociates.com


​ ​ ​ ​ ​ ​ ​ ​ ​  

​ ​ ​  ​ ​ ​   www.bhattandjoshiassociates.com   
 

offices throughout the country. The Bureau of Immigration, operating under the 

Ministry of Home Affairs, provides overall policy guidance and establishes 

standardized procedures for the registration process. 

At the local level, registration functions are typically performed by designated 

Foreigners Regional Registration Officers (FRROs) in major metropolitan areas and 

by Foreigners Registration Officers (FROs) in other districts. These officers, who are 

often senior police officials, are responsible for collecting and verifying registration 

information, issuing registration certificates, processing applications for extensions of 

stay, and maintaining comprehensive records of registered foreigners within their 

jurisdiction. 

The administrative framework also includes technological systems for storing and 

processing registration data. India has increasingly digitized its registration procedures 

through the e-FRRO (electronic Foreigners Regional Registration Office) system, 

which allows online submission of registration information and requests for various 

services. This digitization aims to enhance efficiency, reduce paperwork, and improve 

the experience of foreign nationals while maintaining the integrity of the registration 

process. 

Role of Key Institutions 

The implementation and enforcement of India's immigration and border control laws 

depend on a network of institutions operating at various levels of government. These 

organizations work in coordination to manage the complex tasks associated with 

regulating the movement of people across India's borders and monitoring the presence 

of foreign nationals within the country. 

Bureau of Immigration 
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The Bureau of Immigration (BoI) serves as the primary agency responsible for 

immigration control at India's entry and exit points. Established in 1971 and operating 

under the Ministry of Home Affairs, the BoI manages immigration checkpoints at 

international airports, seaports, and land borders throughout the country. The Bureau's 

officers are the first point of contact for most foreign nationals entering India, 

responsible for verifying travel documents, conducting initial screenings, and deciding 

on admission in accordance with immigration laws and policies. 

Among the Bureau's core functions is the implementation of the Passport (Entry into 

India) Act, ensuring that all individuals seeking entry possess valid travel documents 

and meet the established criteria for admission. BoI officers are empowered to refuse 

entry to those who fail to meet these requirements or who are deemed inadmissible 

under other provisions of immigration law, such as those listed in blacklists or watch 

lists maintained by security agencies. 

The Bureau also plays a crucial role in exit control, verifying that departing foreign 

nationals have fulfilled all registration requirements and obtained necessary clearances 

before leaving the country. This function helps prevent individuals with outstanding 

legal obligations or those subject to investigation from departing before their cases are 

properly resolved. 

Beyond these operational responsibilities, the BoI contributes to the development and 

refinement of immigration policies based on its frontline experience with 

implementation challenges. The Bureau maintains comprehensive statistics on 

international travel flows, which inform policy decisions and resource allocation 

within the broader immigration management system. 

Ministry of Home Affairs 

The Ministry of Home Affairs (MHA) serves as the central government department 

with primary responsibility for immigration and border security matters. Through its 
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Foreigners Division, the MHA formulates policies, issues rules and notifications under 

various immigration laws, and provides strategic direction for the entire immigration 

control apparatus. 

The MHA's policy-making role encompasses diverse aspects of immigration 

management, including visa policy, admission criteria, registration requirements, and 

enforcement priorities. The Ministry also negotiates international agreements on 

migration-related issues, such as visa facilitation arrangements and readmission 

protocols for deporting foreign nationals to their countries of origin. 

In addition to its policy functions, the MHA exercises supervisory authority over the 

Bureau of Immigration, the Border Security Force (which patrols land borders), and 

other agencies involved in immigration enforcement. This supervisory role includes 

establishing operational guidelines, allocating resources, and ensuring coordination 

among different components of the immigration control system. 

The MHA also serves as the appellate authority for many immigration-related 

decisions, reviewing cases where individuals challenge the determinations made by 

front-line immigration officials. Through this review process, the Ministry helps 

ensure consistent application of immigration laws and provides a mechanism for 

addressing potential errors or oversights in individual cases. 

State Police 

While immigration control is primarily a central government function, state police 

forces play a vital supporting role in the enforcement of immigration laws within their 

respective jurisdictions. Under India's federal system, law enforcement responsibility 

is shared between central and state authorities, with state police bearing significant 

responsibility for identifying and apprehending individuals who may be in violation of 

immigration laws. 

 

© Bhatt & Joshi Associates 2024​ ​ ​ ​ ​ ​ ​ ​ ​ 39 

http://www.bhattandjoshiassociates.com


​ ​ ​ ​ ​ ​ ​ ​ ​  

​ ​ ​  ​ ​ ​   www.bhattandjoshiassociates.com   
 

State police departments typically include specialized units focused on foreigners' 

issues, often designated as Foreigners Registration Officers (FROs). These units 

implement the Registration of Foreigners Act at the local level, processing 

registrations, monitoring compliance with reporting requirements, and investigating 

suspected violations. They maintain close coordination with central agencies, 

particularly the Bureau of Immigration and the Intelligence Bureau, to ensure 

consistent enforcement of immigration policies. 

The involvement of state police in immigration matters reflects the practical reality 

that effective immigration control requires enforcement throughout the country's 

territory, not just at border crossing points. Foreign nationals who enter legally but 

subsequently violate the terms of their admission, such as by overstaying their visas or 

engaging in unauthorized employment, are more likely to be identified through the 

vigilance of local police than through border control mechanisms. 

State police also contribute to immigration enforcement through their general crime 

prevention and investigation activities. In the course of investigating other offenses, 

police officers may encounter foreign nationals whose immigration status warrants 

verification. This incidental immigration enforcement function complements the more 

targeted efforts of specialized immigration authorities. 

Coordination Mechanisms 

The effective implementation of immigration laws requires seamless coordination 

among the various institutions involved in the process. To facilitate this coordination, 

India has established several formal mechanisms, including inter-agency committees, 

integrated databases, and standardized communication protocols. 

At the policy level, the Coordination Committee on Immigration and Visa matters 

brings together representatives from the Ministry of Home Affairs, the Ministry of 

External Affairs (which issues visas through Indian diplomatic missions abroad), the 
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Bureau of Immigration, and security agencies to address cross-cutting issues and 

ensure policy coherence. Similar committees operate at the state level to coordinate 

between central immigration authorities and state law enforcement agencies. 

Technological systems play an increasingly important role in facilitating coordination, 

with shared databases allowing different agencies to access relevant immigration 

information. The Immigration, Visa, and Foreigners Registration & Tracking (IVFRT) 

system integrates various components of the immigration process, from visa issuance 

to border control to registration, enabling real-time information sharing and reducing 

the risk of communication gaps. 

Despite these formal coordination mechanisms, challenges persist due to the 

complexity of the immigration control function and the multiplicity of agencies 

involved. Continuing efforts are needed to enhance information sharing, align 

operational priorities, and ensure that all components of the system work together 

effectively to implement India's immigration laws in a manner that balances security 

imperatives with facilitation of legitimate travel and residence. 

Conclusion 

India's core legal framework for immigration and border control, comprising the 

Foreigners Act, the Passport (Entry into India) Act, the Citizenship Act, and the 

Registration of Foreigners Act, establishes a comprehensive system for regulating the 

entry, presence, and exit of foreign nationals. These laws, supplemented by numerous 

rules, notifications, and administrative guidelines, grant extensive powers to 

government authorities while imposing significant obligations on foreigners seeking 

to enter or remain in India. 

The implementation of this legal framework involves multiple institutions at various 

levels of government, with the Bureau of Immigration, the Ministry of Home Affairs, 
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and state police forces playing particularly prominent roles. Effective coordination 

among these institutions is essential for achieving the dual objectives of facilitating 

legitimate travel and residence while preventing unauthorized immigration and 

addressing security concerns. 

As India continues to engage with the global community and navigate complex 

migration challenges, its immigration legal framework will likely evolve to address 

emerging issues while preserving the core principles of sovereignty and security that 

have traditionally guided the country's approach to border control. This evolution may 

involve not only domestic legislative reforms but also increased participation in 

international cooperation mechanisms aimed at managing migration in a more 

coordinated and humane manner. 
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Chapter 3: Border Security and Surveillance 

Mechanisms 

Introduction 

India's extensive land borders spanning over 15,000 kilometers present complex 

security challenges that require robust and sophisticated management systems. These 

borders, shared with seven countries—Pakistan, China, Nepal, Bhutan, Myanmar, 

Bangladesh, and Afghanistan (through Pakistan-occupied Kashmir)—each present 

unique geographical, political, and strategic concerns. The diverse topography ranging 

from the snow-capped Himalayan ranges to the dense forests of the Northeast and the 

arid deserts of Rajasthan necessitates specialized approaches to border management. 

This chapter explores the multifaceted framework of India's border security apparatus, 

examining the role of dedicated forces, their statutory foundations, technological 

integration, and the legal provisions that govern security operations in sensitive border 

regions. 

The significance of effective border security cannot be overstated in the context of 

India's national security framework. Beyond the conventional concerns of territorial 

integrity, contemporary border management must address transnational threats 

including terrorism, drug trafficking, smuggling, illegal migration, and human 

trafficking. The evolving nature of these challenges has prompted a transition from 

traditional border guarding to a more comprehensive approach incorporating advanced 

surveillance systems, real-time intelligence sharing, and coordinated response 

mechanisms. This chapter provides an in-depth analysis of these elements, 

highlighting both achievements and persistent challenges in securing India's borders. 
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Role of Specialized Border Guarding Forces 

Border Security Force (BSF) 

The Border Security Force stands as India's primary border guarding organization, 

entrusted with the critical responsibility of securing the country's international borders 

with Pakistan and Bangladesh. Established in the aftermath of the 1965 Indo-Pakistan 

War, the BSF emerged from the recognition that border security required a specialized 

force distinct from conventional military units. The force's genesis reflected a strategic 

shift in India's approach to border management, acknowledging the unique challenges 

posed by irregular warfare, infiltration, and cross-border criminal activities. 

The BSF's operational mandate encompasses a wide spectrum of responsibilities that 

extend beyond traditional border guarding. At its core, the force maintains vigilant 

watch over approximately 6,386 kilometers of international borders, conducting 

regular patrols, operating border outposts, and maintaining surveillance infrastructure. 

These activities form the first line of defense against unauthorized crossings, 

smuggling operations, and potential infiltration by hostile elements. The dynamic 

nature of border security threats has necessitated the BSF's evolution into a 

multidimensional force capable of addressing conventional and asymmetric challenges 

alike. 

In addition to its primary border guarding function, the BSF plays a crucial role in 

counter-insurgency operations, particularly in regions affected by militancy. The 

force's deployment in Jammu and Kashmir, parts of the Northeast, and previously in 

Punjab during periods of unrest highlights its versatility as an internal security asset. 

BSF personnel receive specialized training in counter-terrorism tactics, enabling them 

to conduct operations in challenging environments characterized by complex terrain 

and hostile civilian landscapes. This dual role as both border guards and 
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counter-insurgency operators reflects the interconnected nature of border security and 

internal stability in India's security paradigm. 

The BSF's organizational structure facilitates both operational effectiveness and 

administrative efficiency. The force operates under a hierarchical command structure 

headed by a Director General, with field formations organized into Frontiers, Sectors, 

Battalions, Companies, and Platoons. This tiered system enables coordinated 

operations across vast stretches of borderland while maintaining the flexibility to 

address localized security challenges. The BSF's human resource comprises 

approximately 265,000 personnel, making it one of the world's largest border guarding 

forces. This substantial manpower reflects the scale and complexity of India's border 

security challenges, particularly along the densely populated and historically porous 

borders with Bangladesh and Pakistan. 

Technological modernization represents a key focus area in the BSF's contemporary 

development. The force has progressively incorporated advanced surveillance 

systems, communication networks, and mobility assets to enhance operational 

capabilities. The integration of thermal imaging devices, unattended ground sensors, 

surveillance radars, and more recently, drone technology has significantly improved 

the BSF's ability to monitor border areas under various environmental conditions and 

at night. These technological enhancements serve as force multipliers, enabling more 

effective utilization of human resources and expanding the scope of surveillance 

coverage. 

The BSF's contribution to border communities represents an often-overlooked 

dimension of its operational footprint. Beyond security provision, BSF units engage in 

civic action programs, medical camps, and emergency assistance during natural 

disasters in remote border areas. This community outreach serves multiple strategic 

objectives, including gathering human intelligence, fostering positive civil-military 

relations, and countering adversarial influence in vulnerable border populations. The 
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BSF's role as both security provider and development partner in border regions 

underscores the comprehensive approach required for effective border management in 

geopolitically sensitive areas. 

Assam Rifles 

The Assam Rifles holds the distinction of being India's oldest paramilitary force, with 

a rich historical legacy dating back to 1835 when it was established as the 'Cachar 

Levy' during British colonial rule. This venerable institution has evolved significantly 

over nearly two centuries, transitioning from a colonial policing unit to a specialized 

border guarding force with dual responsibilities under the Ministry of Home Affairs 

for operational matters and the Ministry of Defence for administrative purposes. This 

unique dual control mechanism reflects the force's hybrid character, combining 

elements of military discipline with law enforcement capabilities. 

The operational domain of the Assam Rifles centers on India's northeastern borders, 

particularly the 1,643-kilometer frontier with Myanmar. This region presents 

distinctive security challenges characterized by dense forests, mountainous terrain, 

porous borders, and complex ethnic dynamics. The force maintains approximately 46 

battalions deployed across strategic locations in the northeastern states, with a 

particular concentration along the Myanmar border. The Assam Rifles' border 

management approach emphasizes maintaining physical presence through a network 

of border outposts, conducting regular patrols in challenging terrain, and engaging 

with local communities to develop intelligence networks. 

Beyond conventional border guarding, the Assam Rifles plays a critical role in 

counter-insurgency operations throughout Northeast India. The region's complex 

insurgency landscape, characterized by multiple ethnic armed groups with diverse 

ideological orientations and territorial claims, has positioned the Assam Rifles as a 

key stabilizing force. The force's personnel receive specialized training in jungle 
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warfare, counter-terrorism operations, and intelligence-based targeting, enabling 

effective operations against insurgent groups. This counter-insurgency function 

highlights the integrated approach to security in India's Northeast, where border 

security and internal stability are inextricably linked. 

The Assam Rifles' operational methodology emphasizes a balanced approach 

combining security operations with civic engagement. The force implements various 

civil-military cooperation initiatives, including medical camps, infrastructure 

development projects, vocational training programs, and disaster relief operations in 

remote areas. This multidimensional strategy serves to establish positive relationships 

with border communities, generate human intelligence networks, and address 

underlying socioeconomic factors that may contribute to security challenges. The 

approach recognizes that sustainable border security requires not only robust 

enforcement measures but also addressing development deficits in peripheral regions. 

Technological modernization represents a priority area in enhancing the Assam Rifles' 

operational capabilities. The force has progressively incorporated advanced 

surveillance systems, communication networks, and mobility assets adapted to the 

challenging terrain of the Northeast. These include night vision devices, battlefield 

surveillance radars, unmanned aerial vehicles, and satellite-based communication 

systems. The integration of these technologies has significantly enhanced the force's 

situational awareness, reaction capabilities, and operational reach in remote border 

areas. Continued technological advancement remains essential to address evolving 

security challenges, including the sophisticated capabilities of insurgent groups and 

transnational criminal networks. 

The Assam Rifles' contribution to regional stability extends beyond India's borders 

through its role in implementing the Free Movement Regime (FMR) along the 

Indo-Myanmar border. This mechanism allows tribal communities residing within 16 

kilometers on either side of the border to cross freely for traditional interactions, trade, 
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and cultural exchanges. The Assam Rifles oversees this arrangement, balancing the 

imperative of maintaining cross-border ethnic ties with security considerations. This 

responsibility underscores the force's nuanced understanding of the region's 

socio-cultural landscape and its role in implementing India's broader neighborhood 

engagement strategy in Southeast Asia. 

Indo-Tibetan Border Police (ITBP) 

The Indo-Tibetan Border Police (ITBP) represents India's specialized mountain 

warfare force, dedicated primarily to securing the challenging high-altitude border 

with China. Established in 1962 in the aftermath of the Sino-Indian War, the ITBP 

emerged from the strategic recognition that India's Himalayan frontiers required a 

specialized force acclimatized to extreme altitudes and proficient in mountain warfare 

techniques. This genesis in response to specific security imperatives has shaped the 

force's distinctive operational character, training methodologies, and equipment 

profile over the decades. 

The ITBP's primary operational responsibility encompasses guarding approximately 

3,488 kilometers of the India-China border, ranging from the Karakoram Pass in 

Ladakh to Jachep La in Arunachal Pradesh. This vast frontier presents extraordinary 

challenges characterized by extreme altitudes (ranging from 9,000 to 18,700 feet), 

sub-zero temperatures (often plummeting to -40°C in winter), oxygen-depleted 

environments, and treacherous terrain including snow-covered passes, glaciers, and 

steep mountain ranges. ITBP personnel operate in these inhospitable conditions 

year-round, maintaining vigilance through a network of high-altitude border outposts, 

conducting long-range patrols, and monitoring approach routes for potential 

incursions. 

The specialized training regime of the ITBP represents one of its most distinctive 

features, focusing on developing both physiological adaptation to high altitudes and 
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technical proficiency in mountain warfare. ITBP recruits undergo rigorous 

acclimatization processes and receive advanced training in mountaineering, skiing, 

rock craft, survival techniques, and rescue operations. The force maintains specialized 

training centers, including the Mountaineering and Skiing Institute at Auli in 

Uttarakhand, which has developed internationally recognized expertise in 

high-altitude operations. This specialized training enables ITBP personnel to conduct 

effective border patrols, respond to emergencies, and if necessary, engage in combat 

operations in environments that would incapacitate conventional forces. 

Beyond border guarding, the ITBP has developed significant disaster response 

capabilities focused on mountain environments. The force maintains specialized teams 

trained in high-altitude rescue operations, avalanche response, and evacuation 

procedures. These capabilities have proven invaluable during natural disasters in the 

Himalayan region, including earthquakes, flash floods, and avalanches. The ITBP's 

disaster response function extends to civilian mountaineering expeditions in distress, 

with the force frequently conducting complex rescue operations on some of the 

world's highest peaks. This humanitarian dimension complements the ITBP's security 

function and underscores its role as a multidimensional asset in India's Himalayan 

territories. 

The evolving security dynamics along the India-China border have prompted 

significant modernization initiatives within the ITBP. The force has progressively 

incorporated advanced surveillance systems adapted to high-altitude environments, 

including thermal imaging devices, ground-based radars, and unmanned aerial 

vehicles capable of operating in rarefied atmospheres. These technological 

enhancements serve to extend surveillance coverage across vast and often inaccessible 

stretches of the Himalayan frontier. Additionally, the ITBP has focused on improving 

communication infrastructure to ensure connectivity in remote areas where 
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conventional networks are unavailable, employing satellite-based systems and special 

high-frequency radio equipment. 

The ITBP's operational methodology emphasizes the projection of presence through 

regular patrolling activities, despite the extreme challenges posed by terrain and 

climate. These patrols serve multiple functions, including mapping terrain features, 

monitoring potential incursion routes, observing infrastructure development on the 

Chinese side, and physically asserting territorial claims through documented 

movement patterns. In recent years, particularly following border tensions in Eastern 

Ladakh, the ITBP's operational tempo has intensified with increased deployment 

densities, more frequent patrols, and enhanced coordination with Indian Army units 

deployed in forward areas. This evolution highlights the force's central role in India's 

layered defense strategy along the contested northern borders. 

Statutory Foundations of Border Guarding Forces 

BSF Act, 1968 

The Border Security Force Act of 1968 provides the comprehensive legal foundation 

that governs the organization, powers, duties, and disciplinary framework of India's 

primary border guarding force. This landmark legislation emerged during a critical 

period in India's security landscape, following the wars with Pakistan in 1965 and 

growing recognition of the need for specialized border management. The Act's 

provisions reflect the dual imperatives of operational effectiveness in border security 

operations and maintaining discipline within a large paramilitary organization. 

The Act establishes the BSF as a distinct legal entity with defined organizational 

structure, command hierarchy, and recruitment procedures. It explicitly delineates the 

force's composition, incorporating provisions for officer ranks, subordinate officers, 

and other enrolled personnel. The legislation empowers the Central Government to 
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appoint a Director General as the force's head and authorizes other appointments 

necessary for effective functioning. These structural provisions create a robust 

organizational framework capable of managing complex border security operations 

across diverse geographical contexts. 

A central aspect of the BSF Act concerns the powers and duties conferred upon BSF 

personnel. The legislation empowers BSF officers and subordinates to conduct 

searches, make arrests, and seize contraband or evidence related to border security 

violations. These powers are particularly significant in addressing cross-border 

smuggling, infiltration, and trafficking activities. The Act specifies that BSF personnel 

can exercise powers similar to police officers when operating within their jurisdiction, 

enabling them to register cases and conduct preliminary investigations. These 

provisions create a legal basis for the BSF's law enforcement functions along 

international borders. 

The BSF Act incorporates comprehensive disciplinary provisions essential for 

maintaining operational effectiveness in a force deployed in sensitive security 

environments. It establishes a system of BSF courts for addressing disciplinary 

infractions, delineates punishable offenses specific to the force's context, and 

prescribes corresponding penalties. The disciplinary framework includes provisions 

for summary trials of minor offenses and more formal proceedings for serious 

infractions. These mechanisms ensure the maintenance of high standards of discipline 

and accountability within the force, crucial for operations in challenging border 

environments. 

The legislation carefully addresses the relationship between the BSF and other 

security organizations, particularly the armed forces and state police. It includes 

provisions for coordination mechanisms, delineation of jurisdictional boundaries, and 

protocols for joint operations. These aspects have practical significance in scenarios 

requiring multi-agency responses to security challenges. The Act's framework enables 
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the BSF to function effectively within India's broader security architecture while 

maintaining its distinct organizational identity and specialized border security focus. 

Over the decades, the BSF Act has undergone several amendments to address 

evolving security challenges and operational requirements. These modifications have 

enhanced the force's capabilities by expanding its mandate, modernizing disciplinary 

procedures, and refining coordination mechanisms with other security agencies. The 

evolving nature of the legislation reflects the dynamic security environment along 

India's international borders and the corresponding need for legal frameworks that 

balance operational flexibility with accountability and oversight. The BSF Act thus 

serves as a living document that continues to adapt to contemporary border security 

imperatives. 

Assam Rifles Act, 2006 

The Assam Rifles Act of 2006 represents a significant legislative development that 

formalized the legal foundation for India's oldest paramilitary force after decades of 

operation under colonial-era regulations. This comprehensive legislation emerged 

from the recognition that the force's unique operational role and dual reporting 

structure to the Ministry of Home Affairs and Ministry of Defence required a distinct 

statutory framework. The Act consolidated various regulations and executive orders 

that had previously governed the force, creating a coherent legal structure aligned with 

contemporary governance standards and security requirements. 

The legislation explicitly establishes the Assam Rifles as a formally constituted force 

with defined organizational structure, command hierarchy, and operational parameters. 

It authorizes the appointment of a Director General as the force's head and establishes 

a tiered command structure extending from headquarters to field formations. The Act 

formally recognizes the force's dual control mechanism, with operational control 

under the Ministry of Home Affairs and administrative authority under the Ministry of 
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Defence. This statutory recognition of the dual control arrangement provides legal 

clarity for a system that had previously operated primarily through executive 

instructions. 

A central feature of the Assam Rifles Act concerns the powers and duties conferred 

upon force personnel. The legislation grants Assam Rifles officers and subordinates 

specific law enforcement authorities, including powers to search, seize, and arrest in 

relation to security violations within their operational jurisdiction. These provisions 

are particularly significant in the Northeast's complex security environment, where the 

force conducts both border guarding and counter-insurgency operations. The Act 

carefully delineates these powers with appropriate safeguards to ensure that 

operational effectiveness is balanced with respect for civil liberties and legal 

procedures. 

The Act incorporates a comprehensive disciplinary code tailored to the Assam Rifles' 

unique position as a paramilitary force with military characteristics. It establishes a 

system of force courts for addressing disciplinary infractions, defines offenses specific 

to the force's context, and prescribes corresponding penalties. The disciplinary 

framework includes provisions for different categories of proceedings based on the 

severity of infractions. These mechanisms ensure the maintenance of high disciplinary 

standards essential for operations in sensitive border areas and insurgency-affected 

regions while providing personnel with appropriate procedural safeguards. 

The legislation addresses the force's relationship with other security organizations, 

particularly the Army, state police forces, and other central armed police forces. It 

includes provisions for coordinated operations, jurisdictional delineation, and 

command and control arrangements in joint security scenarios. These aspects have 

practical significance in the Northeast's complex security landscape, where multiple 

forces often operate in overlapping areas with distinct legal mandates. The Act's 
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framework enables effective inter-agency cooperation while preserving the Assam 

Rifles' distinct operational identity. 

The Assam Rifles Act represents a significant advancement in the legal foundation of 

India's border guarding apparatus, replacing colonial-era regulations with a modern 

statutory framework. This transition reflects broader governance trends toward greater 

legislative clarity, defined organizational mandates, and formalized operational 

parameters for security forces. The Act's comprehensive provisions ensure that the 

Assam Rifles operates with both legal legitimacy and operational flexibility in 

addressing the complex security challenges along India's northeastern borders. 

Border Infrastructure and Technology Integration 

Border Fencing and Physical Barriers 

India's approach to physical border barriers represents a major component of its 

comprehensive border management strategy, with significant investments in fencing 

projects along vulnerable segments of international borders. The implementation of 

border fencing initiatives has progressed unevenly across different frontiers, reflecting 

varying security priorities, geographical constraints, and bilateral agreements. The 

most extensive fencing projects have been undertaken along the borders with Pakistan 

and Bangladesh, where cross-border infiltration, smuggling, and illegal migration 

have presented persistent security challenges. 

Along the India-Pakistan border, fencing projects have achieved substantial coverage, 

with approximately 95% of the 2,900-kilometer land border now equipped with 

physical barriers. These installations typically comprise multi-layered fence systems 

incorporating barbed wire obstacles, concertina coils, and in sensitive areas, 

electrification systems with non-lethal voltage. The western border fencing 

infrastructure includes additional elements such as flood lighting covering extensive 
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stretches, enabling night surveillance capabilities. These physical barriers have 

demonstrated significant effectiveness in reducing infiltration attempts, particularly in 

the Punjab and Jammu sectors, though challenges persist in riverine areas and sections 

with complex terrain. 

The India-Bangladesh border presents distinct challenges for fencing implementation 

due to its length (approximately 4,096 kilometers), densely populated border regions, 

and numerous riverine sections. Fencing coverage along this frontier has reached 

approximately 80%, with ongoing projects addressing remaining segments. The 

physical barriers along this border typically consist of composite fencing systems with 

concrete foundations, metal structures, and barbed wire elements. Implementation has 

faced various challenges, including land acquisition issues, environmental concerns in 

wetland areas, and objections from communities with cross-border ties. Nevertheless, 

the progressive extension of fencing has contributed to reduced illegal migration and 

smuggling activities. 

The geographical limitations of physical barriers become evident in India's 

mountainous and riverine borders. Along the China border, conventional fencing 

proves largely impractical due to extreme altitudes, snow accumulation, and the 

shifting nature of mountain terrain. Similarly, riverine sections along various borders 

present challenges as seasonal flooding, changing river courses, and environmental 

concerns complicate permanent barrier construction. These limitations highlight the 

necessity of supplementing physical barriers with advanced surveillance systems and 

regular patrols in areas where fencing remains impractical or ineffective. 

Border roads and associated infrastructure represent critical complementary elements 

to fencing systems. India has implemented ambitious border road development 

programs, particularly along the northern and northeastern frontiers. These projects 

serve multiple functions, including enabling rapid troop movement, facilitating regular 

patrols, supporting border communities, and asserting territorial presence in remote 
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areas. Notable initiatives include the Border Roads Organization's strategic road 

projects along the China border and the comprehensive road network development 

along the Pakistan and Bangladesh frontiers to support BSF operations. 

The integration of physical barriers with electronic surveillance systems represents an 

evolving frontier in India's border management approach. Pilot projects have 

incorporated sensor-based intrusion detection systems, vibration sensors along fence 

lines, and CCTV networks at vulnerable points. These integrated systems enhance the 

effectiveness of physical barriers by providing real-time alerts of breach attempts and 

enabling targeted response by security forces. The continued advancement of these 

integrated approaches, combining physical obstruction with electronic detection 

capabilities, represents a key direction in India's evolving border security 

infrastructure. 

Surveillance and Smart Fencing Initiatives 

India's border surveillance architecture has undergone significant transformation in 

recent years, transitioning from predominantly human observation methods to 

sophisticated technology-driven systems. This evolution reflects broader global trends 

in border management and India's specific imperative to enhance monitoring 

capabilities along extensive frontiers with varied geographical features. The 

contemporary surveillance approach emphasizes multi-layered sensor integration, 

real-time data transmission, and automated detection capabilities to complement 

traditional observation methods. 

The Comprehensive Integrated Border Management System (CIBMS) represents 

India's flagship initiative to modernize border surveillance through technology 

integration. Launched initially as pilot projects along sections of the Pakistan and 

Bangladesh borders, CIBMS aims to create a sensor grid incorporating multiple 

surveillance technologies. The system architecture typically includes ground-based 
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sensors (seismic, acoustic, and magnetic), various radar systems (ground surveillance 

radars and battlefield surveillance radars), electro-optical devices (thermal imagers 

and day cameras), and unattended ground sensors at vulnerable points. These diverse 

sensor inputs feed into centralized command and control centers, enabling 

comprehensive situational awareness and coordinated response planning. 

Smart fencing technology represents a significant advancement beyond conventional 

physical barriers, incorporating electronic surveillance elements directly into border 

fence infrastructure. These systems typically include vibration detection sensors, fiber 

optic cables embedded within fencing structures, tension sensors, and microwave 

barriers. When triggered by intrusion attempts, these sensors generate automated alerts 

to control centers, enabling rapid response from nearby security units. Pilot 

implementations of smart fencing technology along segments of the Pakistan and 

Bangladesh borders have demonstrated promising results in detecting breach attempts 

and reducing response times. The continued expansion of these systems represents a 

priority area in border infrastructure modernization efforts. 

Aerial surveillance capabilities have assumed increasing importance in India's border 

monitoring framework, with both conventional and unmanned platforms enhancing 

coverage of remote and inaccessible areas. The Border Security Force operates a small 

aviation wing equipped with light aircraft and helicopters that conduct regular 

reconnaissance missions along border areas. More significantly, recent years have 

witnessed the progressive induction of unmanned aerial vehicles (UAVs) into border 

surveillance operations. These platforms provide persistent surveillance capabilities, 

can operate in challenging environmental conditions, and eliminate risks to personnel. 

The border guarding forces have deployed various UAV categories, including 

mini-UAVs for tactical surveillance and medium-altitude long-endurance platforms 

for broader area monitoring. 
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Nighttime surveillance capabilities have received particular attention in technology 

modernization efforts, addressing a traditional vulnerability in border security 

operations. The systematic deployment of thermal imaging devices, image intensifiers, 

and night vision equipment has significantly enhanced the border guarding forces' 

ability to detect movement under low-light conditions. Additionally, specialized radar 

systems capable of detecting human movement at considerable distances provide 

effective nighttime monitoring of vulnerable border segments. These night 

surveillance capabilities have proven particularly valuable in addressing infiltration 

attempts, which frequently occur during darkness to exploit traditional visibility 

limitations. 

Command, control, and communication infrastructure represents the essential 

backbone of technology-driven border surveillance, enabling effective utilization of 

sensor data and coordinated response mechanisms. The border guarding forces have 

established tiered command centers from tactical to strategic levels, equipped with 

advanced data integration and visualization systems. These centers correlate inputs 

from multiple surveillance platforms, conduct preliminary analysis, and disseminate 

actionable intelligence to field units. The supporting communication infrastructure 

incorporates satellite-based networks, digital radio systems, and secure data 

transmission capabilities, ensuring connectivity across remote border regions where 

conventional communication networks are unavailable. 

While technology integration has enhanced border surveillance capabilities, 

significant implementation challenges persist. These include maintenance difficulties 

in extreme environmental conditions, training requirements for operating sophisticated 

systems, integration issues between different technological platforms, and budgetary 

constraints affecting comprehensive deployment. Additionally, adaptive adversary 

tactics, including countermeasures against electronic surveillance, necessitate 

continuous technological evolution. Addressing these challenges requires sustained 

investment, indigenous technology development, and comprehensive training 
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programs to maximize the effectiveness of surveillance technologies in diverse border 

environments. 

Legal Framework for Border Security Operations 

Armed Forces Special Powers Act (AFSPA) in Border Areas 

The Armed Forces Special Powers Act (AFSPA) represents one of India's most 

significant and contentious legal frameworks empowering security forces operating in 

designated disturbed areas, including several border regions. This legislation, enacted 

initially for specific disturbed areas and subsequently extended to various regions 

experiencing insurgency or militant activities, grants extraordinary powers to armed 

forces personnel. In border security contexts, AFSPA has particular relevance in the 

northeastern states bordering Myanmar, Bangladesh, and China, and in Jammu and 

Kashmir along the Pakistan border, where security forces often contend with both 

external threats and internal insurgencies. 

The substantive provisions of AFSPA confer exceptional operational authorities on 

armed forces personnel, including powers to search premises without warrant, arrest 

individuals on reasonable suspicion, and in extreme circumstances, use force, 

including lethal force, against individuals violating specified prohibitions. These 

provisions are designed to enable effective counter-insurgency and counter-terrorism 

operations in challenging security environments characterized by armed militant 

activity. In border contexts, these powers have particular significance where 

cross-border infiltration, insurgent movement, and militant activities intersect with 

border security operations. 

The procedural aspects of AFSPA implementation involve a defined sequence 

beginning with an area being declared "disturbed" by notification from the state or 

central government. This declaration, based on assessment that an area is in a 
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"dangerous or disturbed condition," serves as the prerequisite for AFSPA application. 

The legislation includes provisions regarding the duration of such declarations, 

requirements for periodic review, and mechanisms for extension or revocation. These 

procedural elements are intended to provide administrative safeguards against 

indefinite application without assessment of ground realities. 

The application of AFSPA in border areas has generated significant controversies 

centered on civil liberties concerns, allegations of misuse, and questions regarding 

accountability mechanisms. Critics have highlighted incidents of alleged human rights 

violations and argued that the act's immunity provisions, which require central 

government sanction for prosecution of security personnel, create accountability 

deficits. Conversely, security agencies maintain that the legislation provides necessary 

legal protections for personnel operating in high-risk environments against insurgents 

and militants who exploit legal constraints. This tension between operational 

imperatives and rights protection represents a persistent challenge in AFSPA's 

implementation. 

Judicial intervention has significantly shaped AFSPA's application through several 

landmark Supreme Court judgments. Notable among these is the Naga People's 

Movement of Human Rights v. Union of India case, where the court upheld the act's 

constitutional validity while imposing certain operational guidelines and safeguards. 

Subsequent judgments have further refined the interpretation of specific provisions, 

particularly regarding the use of force and procedural requirements for operations 

conducted under AFSPA. These judicial pronouncements have sought to balance 

security imperatives with rights protection concerns, creating an evolving framework 

for the act's implementation. 

Recent years have witnessed policy recalibrations regarding AFSPA's application, 

with gradual reduction in areas covered under the legislation. The central government 

has progressively reduced AFSPA's geographic scope in the Northeast, withdrawing 
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the act from areas where security situations have improved. These policy adjustments 

reflect recognition of changing ground realities and attempts to balance security 

requirements with normalization efforts. However, in certain border areas with 

persistent security challenges, particularly segments of the India-Pakistan border in 

Jammu and Kashmir and sections of the India-Myanmar border in Nagaland and 

Manipur, AFSPA remains an active component of the security framework. 

Conclusion 

The evolution of India's border security apparatus reflects the complex interplay 

between traditional security imperatives and emerging challenges in a dynamic 

geopolitical environment. The specialized border guarding forces—BSF, Assam 

Rifles, and ITBP—have developed distinct operational capabilities tailored to their 

specific border contexts, from the desert and plains frontiers with Pakistan and 

Bangladesh to the mountainous terrains along the China border. Their effectiveness 

depends not only on human resources and training but increasingly on technological 

integration and infrastructure development. The progressive incorporation of 

advanced surveillance systems, smart fencing technologies, and real-time intelligence 

sharing mechanisms has enhanced monitoring capabilities and response effectiveness 

across diverse geographical contexts. 

The legal and statutory frameworks governing border security operations have 

similarly evolved, balancing operational requirements with accountability mechanisms 

and rights protections. The BSF Act and Assam Rifles Act provide organizational 

foundations and operational parameters for these specialized forces, while contextual 

legislation like AFSPA addresses specific security challenges in designated areas. 

These legal frameworks continue to adapt through amendments, judicial 

interpretations, and policy recalibrations in response to evolving security dynamics 

and governance standards. 
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Looking ahead, India's border security paradigm faces several critical challenges that 

will shape its future trajectory. These include adapting to technological disruptions 

that both enhance security capabilities and create new vulnerabilities, managing 

climate change impacts on border environments and infrastructure, addressing 

transnational threats beyond traditional security concerns, and balancing security 

imperatives with development priorities in border regions. Addressing these 

multidimensional challenges will require continued modernization of infrastructure 

and technology, refinement of legal frameworks, enhancement of inter-agency 

coordination, and strategic investment in border area development. The 

comprehensive integration of these elements will determine the effectiveness of 

India's border security apparatus in safeguarding territorial integrity while facilitating 

legitimate cross-border interactions essential for economic development and regional 

cooperation. 
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Chapter 4: Refugee Protection and 

Statelessness – Legal Grey Zones 

Introduction 

India's approach to refugee protection and statelessness exists within a complex legal 

framework characterized by significant grey zones. Despite hosting one of the largest 

refugee populations in South Asia—including Tibetans, Sri Lankan Tamils, Afghans, 

Rohingyas, and others—India lacks a comprehensive refugee-specific legislation. This 

legislative vacuum has created a system where refugee protection primarily operates 

through executive discretion rather than established legal protocols. The absence of 

clear statutory provisions means that refugees in India exist in legal limbo, with their 

rights and status determined by shifting policy decisions, bilateral relationships, and 

geopolitical considerations rather than consistent legal principles. This chapter 

examines these legal grey zones, analyzing how India's constitutional framework, 

international obligations, and judicial interpretations intersect to shape refugee 

protection in a country that has not acceded to the primary international instruments 

governing refugee rights. 

The legal ambiguity surrounding refugee protection in India creates profound 

challenges for both refugees seeking safety and policymakers attempting to balance 

humanitarian concerns with security imperatives. Without clear statutory guidelines, 

decisions regarding refugee admission, status determination, and rights allocation 

often lack consistency and predictability. This chapter will explore how executive 

discretion, judicial activism, and international pressure have attempted to fill these 

legal gaps, sometimes creating pathways for protection and at other times leaving 

vulnerable populations exposed to arbitrary treatment. By examining specific case 
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studies of different refugee communities in India—such as the Tibetans, Sri Lankan 

Tamils, and Rohingyas—this chapter will highlight how differential treatment reveals 

both the flexibility and the fundamental weaknesses of India's ad hoc approach to 

refugee protection. 

India's Legal Framework for Refugees 

Absence of Specific Refugee Legislation 

India's approach to refugee protection is marked by the conspicuous absence of 

specific refugee legislation. Unlike many countries that have established dedicated 

legal frameworks for refugee status determination and protection, India relies 

primarily on the Foreigners Act of 1946, which does not distinguish between refugees 

and other categories of foreigners. This legislative gap means that refugees are 

technically subject to the same legal provisions as tourists, economic migrants, or 

other visitors, despite their fundamentally different circumstances and protection 

needs. The Foreigners Act grants sweeping powers to the central government to 

regulate the entry, presence, and departure of foreigners in India, with little specific 

consideration for humanitarian protection concerns. 

The absence of dedicated refugee legislation in India can be attributed to several 

factors, including historical context, regional dynamics, and political considerations. 

At the time of independence, India faced massive population movements due to 

Partition, which were managed through constitutional provisions and bilateral 

agreements rather than refugee-specific laws. Subsequently, the government has 

expressed concerns that a formal refugee framework might act as a "pull factor," 

drawing additional migration to a country already managing significant demographic 

pressures. Furthermore, the security dimensions of refugee movements, particularly in 
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regions with active insurgencies or border disputes, have made the government 

reluctant to codify refugee rights in ways that might constrain security operations. 

Without specific refugee legislation, the protection of refugees in India operates 

through a patchwork of administrative mechanisms, executive orders, and 

discretionary practices. The Ministry of Home Affairs issues periodic directives 

regarding specific refugee groups, establishing ad hoc procedures for registration, 

documentation, and service provision. This approach allows the government 

flexibility in responding to different refugee situations based on changing political 

priorities and bilateral relationships, but it also creates significant uncertainty and 

inconsistency in refugee protection. The lack of statutory foundation means that 

refugees cannot claim protection as a legal right but must instead rely on discretionary 

humanitarian consideration, making their status inherently precarious. 

Constitutional Provisions and Their Application to Refugees 

Despite the absence of refugee-specific legislation, India's constitutional framework 

provides certain fundamental protections that courts have interpreted to extend to 

refugees and stateless persons. Article 14 of the Constitution guarantees the right to 

equality before the law and equal protection of laws to "any person" within the 

territory of India, not merely citizens. Similarly, Article 21, which enshrines the right 

to life and personal liberty, has been interpreted by courts to apply to all persons 

present in the country, regardless of citizenship status. Through progressive judicial 

interpretation, these constitutional provisions have become crucial safeguards against 

arbitrary detention, deportation, or mistreatment of refugees. 

The Indian judiciary has played a significant role in expanding constitutional 

protections to include refugees, particularly through an expansive interpretation of 

Article 21. In landmark cases, the Supreme Court has held that the right to life 

encompasses not merely animal existence but the right to live with human dignity, 
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which includes basic necessities such as shelter, health care, and protection from 

torture or cruel treatment. This broad interpretation has created a constitutional basis 

for challenging deportation orders that would return refugees to countries where they 

face persecution, torture, or death—essentially establishing a form of non-refoulement 

protection derived from constitutional principles rather than refugee conventions. 

However, the application of constitutional protections to refugees remains inconsistent 

and dependent on judicial activism rather than systematic implementation. While 

constitutional provisions establish general principles of protection, they do not provide 

specific procedural frameworks for refugee status determination, rights allocation, or 

integration. Moreover, courts have sometimes deferred to executive discretion in 

matters concerning national security, border control, or diplomatic relations, limiting 

the practical impact of constitutional protections in certain refugee contexts. The 

tension between constitutional rights and executive authority in refugee matters 

reflects broader debates about the balance between humanitarian obligations and 

sovereign prerogatives in India's approach to forced migration. 

Executive Orders and Administrative Mechanisms 

In the absence of specific legislation, India manages refugee populations primarily 

through executive orders and administrative mechanisms established on an ad hoc 

basis. These administrative arrangements vary significantly depending on the refugee 

group in question, creating a system where protection standards are determined more 

by political considerations and bilateral relationships than by consistent legal 

principles. For instance, the government has established specific administrative 

procedures for Tibetan and Sri Lankan Tamil refugees, including registration 

processes, documentation, and certain welfare provisions, while other refugee groups 

may receive less structured support or recognition. 
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The executive branch, primarily through the Ministry of Home Affairs, issues periodic 

directives outlining procedures for specific refugee situations. These directives can 

include provisions for registration, documentation (such as stay visas or residence 

permits), freedom of movement within designated areas, access to education and 

healthcare, and employment rights. However, these provisions are discretionary rather 

than rights-based, meaning they can be revised, restricted, or revoked based on 

changing policy priorities or diplomatic considerations. This discretionary approach 

creates significant uncertainty for refugees, whose legal status and protection may be 

subject to shifting political winds. 

Administrative mechanisms also vary substantially between central and state 

authorities, creating additional complexity in refugee governance. While refugee 

policy is ostensibly determined at the national level, implementation often falls to 

state governments, which may have different priorities or constraints. This division of 

responsibility sometimes leads to protection gaps, with central directives not fully 

implemented at the local level or state authorities establishing their own approaches to 

refugee communities within their jurisdiction. The resulting fragmentation further 

complicates an already complex protection landscape, with refugees potentially 

subject to different administrative regimes depending on their location within India. 

UNHCR's Role in India 

UNHCR's Mandate and Operational Limitations 

The United Nations High Commissioner for Refugees (UNHCR) operates in India 

under significant constraints due to India's non-signatory status to the 1951 Refugee 

Convention and its 1967 Protocol. Without formal accession to these international 

instruments, UNHCR's presence in India functions through a delicate arrangement that 

lacks the comprehensive mandate it enjoys in convention signatory states. The 

organization operates primarily through a 1981 agreement with the Indian 
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government, which allows a UNHCR office in New Delhi but places certain 

limitations on its operations and jurisdiction. These constraints reflect India's 

preference for maintaining sovereign discretion in refugee matters rather than 

adopting international refugee protection frameworks wholesale. 

Despite these limitations, UNHCR performs crucial functions in India's refugee 

protection landscape. The organization conducts refugee status determination (RSD) 

procedures for asylum seekers from non-neighboring countries and for Rohingya 

refugees, filling a critical gap in India's protection infrastructure. Through this 

process, UNHCR assesses protection claims according to international standards and 

issues documentation to recognized refugees, providing a basis for legal stay and 

access to certain services. However, UNHCR's recognition carries limited legal weight 

within the Indian system, as the government maintains that only it has the authority to 

determine who can remain in the country. This creates a parallel recognition system 

where refugees may have UNHCR documentation but still face uncertainty regarding 

their status under Indian law. 

UNHCR's operational capacity in India is further limited by geographic and 

demographic constraints. With offices only in Delhi, Chennai, and a field presence in 

a few other locations, the organization struggles to reach refugee populations 

dispersed across India's vast territory. Moreover, the Indian government maintains 

primary responsibility for refugee groups from neighboring countries—such as Sri 

Lankan Tamils and Tibetans—restricting UNHCR's role with these populations 

primarily to advisory functions or specific program support. These limitations create 

protection gaps, with some refugee communities falling between the jurisdictional 

boundaries of government and UNHCR protection systems. 

Relationship Between UNHCR and Indian Authorities 
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The relationship between UNHCR and Indian authorities is characterized by 

pragmatic cooperation within clearly defined parameters that preserve India's 

sovereign control over migration management. The Indian government allows 

UNHCR to operate within the country despite not formally recognizing its mandate 

through convention accession, creating a working arrangement that provides limited 

international protection while maintaining national discretion. This arrangement 

reflects India's preference for case-by-case approaches to refugee situations rather than 

comprehensive commitments under international refugee law. While this preserves 

flexibility for the government, it creates challenges for establishing consistent 

protection standards and predictable procedures. 

In practical terms, the government has established a division of responsibility wherein 

UNHCR handles certain refugee populations—primarily non-neighboring country 

refugees and Rohingyas—while government authorities directly manage refugees 

from neighboring countries. This arrangement creates a dual system where protection 

standards and procedures vary significantly depending on a refugee's country of origin 

and the authority responsible for their case. For instance, Afghan, Somali, or Iraqi 

refugees typically fall under UNHCR's purview, while Tibetans, Sri Lankan Tamils, 

and certain other groups from neighboring countries are managed through government 

mechanisms. This division sometimes leads to protection disparities, with different 

refugee groups enjoying different levels of documentation, legal security, and access 

to services. 

Coordination between UNHCR and Indian authorities occurs through both formal and 

informal channels, with varying degrees of effectiveness. At the operational level, 

UNHCR maintains regular communication with relevant government departments, 

particularly the Ministry of Home Affairs and the Ministry of External Affairs. 

However, the absence of a formalized legal framework for refugee protection means 

that this coordination often relies on personal relationships, established practices, and 
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diplomatic considerations rather than clearly defined protocols. The resulting system, 

while functional in many respects, lacks the predictability and comprehensiveness that 

would come with full integration of UNHCR's mandate into India's legal framework. 

Protection Gaps in the Current System 

The parallel operation of government and UNHCR protection systems creates 

significant protection gaps that leave certain refugee populations vulnerable. Perhaps 

the most fundamental gap concerns the legal status of UNHCR-recognized refugees, 

who receive identity cards and protection letters from the organization but whose 

status under Indian law remains ambiguous. While these documents provide some 

protection against detention or deportation in practice, they do not confer a clear legal 

right to remain in India or access services on par with citizens or legally resident 

foreigners. This ambiguity creates a precarious existence for many refugees, who must 

navigate between international recognition and national legal systems that do not fully 

align. 

Protection gaps are particularly acute for refugees who fall outside both government 

and UNHCR protection frameworks or whose status is contested between these 

authorities. For instance, some refugees may arrive in locations where UNHCR has 

limited or no presence, making it difficult to access the organization's registration and 

recognition procedures. Others may face challenges in establishing their claims to 

either authority due to documentation deficiencies, complex persecution narratives, or 

changing policies regarding certain nationality groups. In these circumstances, 

individuals with genuine protection needs may find themselves without 

documentation or formal status, making them vulnerable to detention, deportation, or 

exploitation. 

The current system also creates significant gaps in long-term solutions for refugees in 

India. Without a comprehensive legal framework that outlines pathways to permanent 
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residence or citizenship, refugees often remain in protracted situations of temporary 

protection. While some groups, such as Tibetans who arrived decades ago, have 

achieved a measure of stability through long-term residence permits or citizenship in 

limited cases, many others face indefinite uncertainty regarding their future in India. 

The absence of clearly defined integration policies or resettlement frameworks means 

that refugees may spend years or even decades in legal limbo, unable to fully establish 

themselves in India but also unable to return to their countries of origin or move to 

third countries through regular channels. 

Differential Treatment of Refugee Groups 

Tibetan Refugees: A Historical Example 

The Tibetan refugee community in India represents one of the most established and 

well-integrated refugee populations in the country, with a unique legal and 

administrative framework that has evolved over more than six decades. Following the 

Dalai Lama's flight to India in 1959 and the subsequent arrival of thousands of Tibetan 

refugees, the Indian government established specific administrative mechanisms for 

this community that differ significantly from those applied to other refugee groups. 

Tibetan refugees received Registration Certificates (RCs) that provided legal stay 

rights and were allocated designated settlements across various states, particularly in 

northern India and southern states like Karnataka. This comprehensive approach, 

while not based on formal refugee legislation, created a relatively stable foundation 

for Tibetan presence in India. 

The administrative framework for Tibetan refugees includes several distinctive 

elements that reflect both humanitarian considerations and political factors. The 

Indian government established the Central Tibetan Administration (CTA), allowing a 

form of self-governance for the Tibetan community, though without formal diplomatic 

recognition. Tibetan refugees were granted specific socioeconomic rights, including 
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access to education through dedicated Tibetan schools, permission to establish 

businesses, and the ability to move within India with certain restrictions. While these 

provisions fell short of full citizenship rights, they created conditions for sustainable 

community development and cultural preservation that exceeded protections available 

to many other refugee groups in India. 

The relative stability of the Tibetan refugee framework in India has been shaped by 

several factors, including geopolitical considerations related to India-China relations, 

the international prominence of the Tibetan cause, and the organized nature of the 

Tibetan exile community. However, even this comparatively well-established situation 

includes significant legal ambiguities and limitations. Tibetan refugees born in India 

before 1987 technically qualify for Indian citizenship under birthright provisions, yet 

administrative barriers and concerns about compromising the Tibetan political cause 

have limited citizenship acquisition. More recent arrivals face stricter restrictions, and 

the overall framework remains discretionary rather than rights-based, illustrating the 

limitations of India's ad hoc approach even in its most comprehensive refugee 

protection arrangement. 

Sri Lankan Tamil Refugees: Administrative Protection 

Sri Lankan Tamil refugees represent another major refugee population in India subject 

to specific administrative arrangements rather than general refugee protection 

principles. Following the outbreak of civil conflict in Sri Lanka in 1983, waves of 

Tamil refugees sought safety in the southern Indian state of Tamil Nadu, creating a 

complex humanitarian and political situation that has evolved over decades. The 

Indian government's response included the establishment of refugee camps, 

registration procedures, and welfare provisions specifically for this population, 

creating a structured administrative protection system that operates outside formal 
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refugee law frameworks. This approach reflects both regional political dynamics and 

the ethnic connections between Tamils in India and Sri Lanka. 

The administrative framework for Sri Lankan Tamil refugees includes several key 

components that provide a measure of stability while maintaining government control. 

Upon arrival, refugees are registered at designated centers and provided with refugee 

identity cards that establish their legal right to remain in India. Many are 

accommodated in government-administered camps across Tamil Nadu, where they 

receive monthly cash assistance, ration supplies, and access to basic healthcare and 

education. Those residing outside camps ("non-camp refugees") must register with 

local police stations and receive fewer direct assistance benefits but generally 

maintain the right to seek employment and housing independently. This two-tier 

system provides basic protection while differentiating levels of government support 

and oversight. 

Despite these administrative arrangements, Sri Lankan Tamil refugees face significant 

legal limitations and uncertainties. Their status remains temporary even after decades 

in India, with no clear pathway to permanent residence or citizenship despite deep ties 

to local communities and the birth of second and third generations in India. Freedom 

of movement is restricted for camp refugees, who must obtain permission to leave 

camp premises temporarily and face complex procedures for relocation. Employment 

opportunities remain limited by their ambiguous legal status, and access to higher 

education and formal sector employment involves navigating complex bureaucratic 

requirements. These limitations illustrate the inherent constraints of administrative 

protection without legislative foundation, even for a refugee population that receives 

relatively structured government support. 

Rohingya Refugees: Recent Challenges 
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The situation of Rohingya refugees in India presents a stark contrast to the relatively 

structured arrangements for Tibetan and Sri Lankan Tamil refugees, highlighting the 

selectivity and inconsistency in India's approach to different refugee groups. Fleeing 

persecution in Myanmar, Rohingya refugees began arriving in India in significant 

numbers following violence in 2012 and more extensively after 2017. Unlike Tibetan 

or Sri Lankan Tamil refugees, Rohingyas have not been granted special administrative 

provisions by the Indian government and instead face a precarious legal situation 

characterized by limited recognition, detention risks, and deportation threats. This 

differential treatment reflects both security concerns and political considerations that 

have shaped a more restrictive approach to this particular refugee population. 

The legal framework applied to Rohingya refugees relies primarily on UNHCR 

protection rather than government mechanisms. While UNHCR conducts refugee 

status determination and issues identity cards to recognized Rohingya refugees, the 

Indian government has increasingly characterized Rohingyas as "illegal immigrants" 

rather than refugees deserving protection. This distinction reflects India's selective 

application of refugee principles, with government officials citing security concerns, 

demographic changes, and resource limitations to justify a more restrictive approach. 

The resulting protection gap leaves Rohingyas in a particularly vulnerable position, 

with UNHCR documentation providing limited practical protection against detention 

or deportation in an increasingly hostile political environment. 

The precarious situation of Rohingya refugees has been further complicated by legal 

proceedings and policy decisions that highlight the weaknesses in India's 

non-legislative approach to refugee protection. In 2018, the Indian government began 

deportation proceedings against Rohingya refugees, leading to legal challenges based 

on the principle of non-refoulement—the prohibition against returning refugees to 

territories where they face persecution or serious harm. While this principle is widely 

considered a customary international law obligation binding even on non-signatories 
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to the Refugee Convention, Indian authorities have maintained that without formal 

convention accession, such principles remain discretionary rather than binding. This 

position illustrates how the absence of domestic refugee legislation creates space for 

selective application of protection principles based on political considerations rather 

than consistent humanitarian standards. 

Judicial Interventions and Case Law 

National Human Rights Commission v. State of Arunachal Pradesh (1996) 

The landmark case of National Human Rights Commission v. State of Arunachal 

Pradesh (1996) represents one of the most significant judicial interventions in India's 

refugee protection framework, establishing important principles despite the absence of 

specific refugee legislation. The case concerned the treatment of Chakma refugees 

from Bangladesh (then East Pakistan) who had settled in Arunachal Pradesh in the 

1960s but faced threats of expulsion and violence from local communities decades 

later. When the State government appeared to support these expulsion demands rather 

than protecting the Chakma population, the National Human Rights Commission 

approached the Supreme Court seeking intervention. The resulting judgment 

established crucial precedents for refugee protection derived from constitutional 

principles rather than dedicated refugee law. 

In its ruling, the Supreme Court affirmed that fundamental rights under Articles 14 

and 21 of the Constitution apply to non-citizens within Indian territory, including 

refugees. The Court emphasized that the right to life protected under Article 21 

encompasses more than mere animal existence and includes the right to live with 

human dignity, free from threats and violence. Significantly, the Court directed the 

State of Arunachal Pradesh to protect Chakma refugees from threats or forced eviction 

and to process their citizenship applications according to law. This judicial 

intervention effectively established that while India lacks specific refugee legislation, 
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constitutional protections create minimum standards that must be upheld even for 

non-citizen populations residing in the country. 

The Chakma case illustrates both the potential and limitations of judicial interventions 

in refugee protection. On one hand, the Supreme Court's application of constitutional 

principles to refugee protection created an important safety net in the absence of 

specific legislation. On the other hand, the case-by-case nature of judicial protection 

means that courts can only address situations brought before them through proper 

litigation, leaving many protection gaps unaddressed. Moreover, implementation of 

court directives often depends on executive cooperation, which may be limited in 

politically sensitive refugee situations. These limitations highlight the continuing need 

for comprehensive refugee legislation that would establish consistent protection 

standards across different refugee populations and geographic regions. 

Other Significant Judgments Shaping Refugee Protection 

Beyond the Chakma case, several other significant judicial decisions have helped 

shape India's refugee protection framework through constitutional interpretation and 

principles of natural justice. In Ktaer Abbas Habib Al Qutaifi v. Union of India 

(1998), the Gujarat High Court recognized the principle of non-refoulement as 

inherent to Article 21 of the Constitution, establishing that refugees cannot be returned 

to countries where they face persecution, even without specific refugee legislation 

incorporating this international principle. Similarly, in Dongh Lian Kham v. Union of 

India (2015), the Delhi High Court reinforced this principle, directing authorities to 

consider asylum claims before proceeding with deportation, effectively requiring a 

form of refugee status determination as a due process requirement under constitutional 

law. 

The Supreme Court's intervention in Louis De Raedt v. Union of India (1991) 

established important procedural safeguards for foreigners facing deportation, 
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including refugees. While affirming that foreigners do not have an absolute right to 

remain in India, the Court emphasized that deportation procedures must follow 

principles of natural justice, including the right to be heard and to receive reasoned 

decisions. These procedural protections, while falling short of comprehensive refugee 

rights, create important safeguards against arbitrary expulsion and provide potential 

legal avenues for challenging deportation orders that would return refugees to 

dangerous situations. 

Judicial approaches to different refugee groups have sometimes reflected and 

sometimes challenged the executive's differential treatment policies. In cases 

involving Tibetan refugees, courts have generally respected the established 

administrative framework while occasionally extending protections in individual 

cases. For Sri Lankan Tamil refugees, courts have sometimes intervened to prevent 

forced returns during periods of ongoing conflict. In more recent cases concerning 

Rohingya refugees, judicial responses have been mixed, with some courts granting 

interim protection against deportation while others have deferred to executive 

determinations regarding security concerns. These varying approaches highlight the 

challenges of judicial protection without legislative standards, with outcomes often 

depending on individual judicial perspectives, timing, and the specific circumstances 

of each case. 

Limits of Judicial Protection Without Legislative Standards 

While judicial interventions have created important protection principles for refugees 

in India, the absence of specific legislation creates significant limitations to 

court-based protection. Without statutory standards for refugee status determination, 

rights allocation, or integration pathways, courts lack clear benchmarks against which 

to evaluate government policies or administrative decisions affecting refugee 

populations. This legislative gap means that judicial protection tends to establish 

minimum standards rather than comprehensive frameworks, focusing on preventing 
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the most severe harms rather than affirmatively guaranteeing rights or services that 

refugees might need for dignified existence and eventual integration. 

The case-by-case nature of judicial protection creates additional limitations, as courts 

can only address situations brought before them through proper legal channels. Many 

refugees lack the resources, knowledge, or representation necessary to access courts, 

particularly those living in remote areas or without documentation. Moreover, 

litigation timelines often extend for months or years, creating protection gaps during 

periods when refugees may face immediate threats or hardships. These practical 

constraints mean that judicial protections, while important, reach only a fraction of the 

refugee population and often come too late to prevent initial rights violations or 

protection failures. 

Perhaps most significantly, judicial protection remains dependent on implementation 

by executive authorities who may have competing priorities or concerns. Court 

directives regarding refugee protection must be executed by immigration officials, 

police, and local administrators who operate within broader policy frameworks that 

may emphasize security, resource limitations, or political considerations over 

humanitarian protection. When executive compliance is limited or selective, judicial 

protections may have limited practical impact despite their constitutional foundation. 

This implementation gap highlights the fundamental limitations of relying on judicial 

intervention rather than comprehensive legislation to establish refugee protection 

systems in India. 

Statelessness and Deportation 

Legal Limbo: Between Refugee Status and Statelessness 

Many individuals in India exist in a complex legal limbo between refugee status and 

statelessness, facing profound challenges in establishing legal identity or securing 
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protection. This ambiguous position affects several population groups, including those 

who fled persecution but lack formal recognition as refugees, long-term residents who 

have lost connections to their countries of origin, and children born to refugees or 

irregular migrants who face challenges in establishing citizenship in either India or 

their parents' home countries. Without clear legal status in any country, these 

individuals often live in extended periods of legal uncertainty, unable to access basic 

rights and services that depend on documented legal identity and facing constant risks 

of detention or deportation. 

The legal framework governing statelessness in India remains particularly 

underdeveloped, as India has not acceded to either the 1954 Convention Relating to 

the Status of Stateless Persons or the 1961 Convention on the Reduction of 

Statelessness. This creates a significant protection gap, as Indian law does not 

recognize statelessness as a specific legal category distinct from general foreigner 

status, despite the unique vulnerabilities of stateless populations. Without dedicated 

statelessness determination procedures or protection frameworks, individuals who 

may qualify as stateless under international law are instead categorized as irregular 

migrants or foreigners of uncertain nationality, subjecting them to potential detention 

or deportation rather than protection measures appropriate to their situation. 

The intersection of refugee protection gaps and statelessness risks creates particularly 

complex challenges for certain populations. For instance, many Rohingya refugees are 

effectively stateless due to Myanmar's denial of their citizenship, yet they may also 

lack formal refugee recognition in India, placing them in a double bind of protection 

gaps. Similarly, children born to refugee parents in India may face challenges in 

establishing citizenship in either India or their parents' country of origin, creating risks 

of intergenerational statelessness. These complex situations highlight the limitations 

of India's current legal framework, which lacks specific provisions for either refugee 
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protection or statelessness determination and thus leaves vulnerable populations in 

extended legal uncertainty. 

Due Process Concerns in Deportation Proceedings 

Deportation proceedings involving refugees and potentially stateless persons in India 

raise significant due process concerns due to the absence of specialized procedures 

that would account for protection needs. Under the Foreigners Act of 1946, authorities 

have broad powers to detain and deport foreigners found to be irregularly present in 

the country, with limited procedural safeguards against refoulement or return to 

persecution. While courts have established some constitutional protections regarding 

deportation procedures, including basic rights to notice and hearing, these generalized 

safeguards often prove insufficient for identifying and protecting individuals with 

genuine refugee claims or statelessness situations who require specialized assessment 

rather than standard immigration enforcement. 

The absence of formal refugee status determination procedures within India's 

deportation framework creates particular risks for asylum seekers who have not been 

registered with UNHCR or received government recognition. When such individuals 

face deportation proceedings, immigration authorities lack standardized protocols for 

identifying protection concerns or referring cases for refugee assessment. This 

procedural gap means that legitimate refugees may be processed through regular 

deportation channels without adequate opportunity to present protection claims or 

have their risks of persecution properly evaluated. While courts have occasionally 

intervened to prevent specific deportations based on non-refoulement principles, the 

absence of systematic screening mechanisms within the deportation system itself 

creates significant protection risks. 

Recent deportation cases involving Rohingya refugees highlight these due process 

concerns in stark terms. In several instances, Rohingya individuals have faced 
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deportation despite widespread documentation of persecution in Myanmar and 

UNHCR recognition of Rohingyas as a refugee group. Government authorities have 

proceeded with deportations based on diplomatic assurances from Myanmar regarding 

safe return, despite international concerns about the reliability of such assurances and 

evidence of continuing persecution. These cases illustrate how the absence of formal 

refugee protection standards within deportation proceedings can create refoulement 

risks, with determinations based more on diplomatic or political considerations than 

rigorous assessment of protection needs in accordance with international standards. 

Balancing National Security with Protection Obligations 

The tension between national security concerns and refugee protection obligations 

represents one of the most challenging aspects of India's approach to forced migration. 

Government authorities frequently cite security imperatives when implementing 

restrictive policies toward certain refugee groups, particularly those perceived as 

connected to regions with active militancy or terrorist activity. This security framing 

has been particularly prominent in discussions regarding Rohingya refugees, with 

official statements characterizing some members of this population as potential 

security threats requiring monitoring or exclusion rather than protection. While states 

legitimately retain sovereign rights to address security concerns, the absence of 

structured refugee protection frameworks in India means that security considerations 

often override protection needs without balanced assessment procedures. 

The challenge of balancing security with protection is compounded by the absence of 

formalized exclusion procedures that would systematically identify and address 

genuine security concerns while preserving protection for the majority of refugees 

who pose no threat. International refugee law includes provisions for excluding 

individuals who have committed serious crimes or acts contrary to the purposes and 

principles of the United Nations, recognizing that refugee status is not intended to 

protect individuals who have themselves violated fundamental human rights. 
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However, without domestic implementation of these exclusion standards, India lacks 

structured mechanisms for making individual determinations that would distinguish 

genuine security threats from the broader refugee population deserving protection. 

Recent legal developments suggest potential pathways for balancing security concerns 

with protection obligations through more structured judicial review. In Mohammad 

Salimullah v. Union of India, a case challenging the proposed deportation of Rohingya 

refugees, the Supreme Court considered both security arguments presented by the 

government and protection concerns raised by the petitioners. While ultimately 

allowing the government significant discretion in security determinations, the Court 

emphasized the need for individualized assessment rather than group-based exclusion 

and reaffirmed basic procedural protections even in security-sensitive contexts. This 

judicial direction suggests the potential for developing more balanced approaches that 

address legitimate security concerns while maintaining core protection principles, 

though comprehensive legislation would provide a more systematic framework for 

achieving this balance. 

Conclusion 

Toward a Comprehensive Refugee Protection Framework 

India's approach to refugee protection and statelessness has evolved through 

administrative discretion, judicial intervention, and limited international cooperation 

rather than comprehensive legislation. While this approach has provided some 

protection to certain refugee groups, particularly those with favorable geopolitical 

circumstances, it has also created significant protection gaps, inconsistencies, and 

uncertainties. Moving toward a more comprehensive refugee protection framework 

would require addressing these limitations through legislative action, policy reform, 

and strengthened institutional capacities. A dedicated refugee law could establish clear 

definitions, procedures, and rights while maintaining appropriate security safeguards 

 

© Bhatt & Joshi Associates 2024​ ​ ​ ​ ​ ​ ​ ​ ​ 82 

http://www.bhattandjoshiassociates.com


​ ​ ​ ​ ​ ​ ​ ​ ​  

​ ​ ​  ​ ​ ​   www.bhattandjoshiassociates.com   
 

and sovereignty considerations. Such legislation need not mirror international 

conventions in every respect but could develop India-specific approaches that balance 

humanitarian obligations with national priorities and regional realities. 

A comprehensive framework would also require addressing the complex intersection 

between refugee protection and statelessness in the Indian context. Developing 

specific statelessness determination procedures and protection standards would 

provide crucial safeguards for populations that currently fall between protection 

categories. Similarly, establishing clear pathways for long-term solutions—including 

opportunities for legal residence, integration, and eventual citizenship for refugees 

unable to return home—would address the limbo that many refugees experience after 

decades in India. These reforms would not only fulfill humanitarian obligations but 

also create more predictable and manageable migration governance that benefits both 

refugees and host communities. 

The development of a comprehensive protection framework would benefit 

significantly from expanded engagement with international refugee protection systems 

while maintaining India's sovereign prerogatives. Closer cooperation with UNHCR, 

even without full convention accession, could strengthen technical capacity, 

harmonize protection standards, and facilitate burden-sharing arrangements with the 

international community. Regional approaches, such as the development of South 

Asian protection frameworks that account for shared migration dynamics and 

challenges, could provide another pathway forward that balances international 

standards with regional context. Through these multilayered reforms, India could 

develop a protection system that addresses current gaps while reflecting its specific 

historical experience, constitutional values, and regional leadership role. 

The Path Forward: Policy and Legislative Recommendations 
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Moving from India's current ad hoc approach toward a more comprehensive refugee 

protection framework would require several key policy and legislative interventions. 

First, developing a dedicated refugee law that establishes clear definitions, procedures, 

and rights would provide the foundation for consistent protection. Such legislation 

should include refugee status determination procedures, protection standards aligned 

with constitutional principles, and specific provisions for vulnerable groups such as 

children, survivors of torture, and stateless persons. The law should balance 

humanitarian protection with legitimate security concerns, establishing exclusion 

criteria and specialized procedures for cases involving security considerations rather 

than rejecting protection claims categorically. 

Second, institutional reforms would be necessary to implement improved protection 

standards effectively. This could include the establishment of a specialized refugee 

agency or commission with trained personnel, clear mandates, and appropriate 

resources for registration, status determination, and protection monitoring. 

Coordination mechanisms between this agency and other government 

departments—including home affairs, external affairs, and social welfare—would 

ensure coherent approaches across the migration governance system. Strengthened 

partnership with UNHCR could support capacity building, technical assistance, and 

complementary protection activities while maintaining government leadership in 

refugee response. 

Third, addressing long-term solutions for protracted refugee situations would require 

policy innovations regarding legal status, integration support, and citizenship 

pathways. For refugees unable to return home due to continuing persecution or having 

established deep ties in India over decades, pathways to secure legal status and 

eventual citizenship would provide necessary stability and reduce protection gaps for 

second and third generations. Integration programs supporting education, livelihoods, 

and social inclusion would reduce dependency on assistance while enabling refugees 
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to contribute productively to their host communities. By developing these 

comprehensive approaches, India could establish a refugee protection framework that 

honors its humanitarian traditions and constitutional values while addressing the 

complex realities of forced migration in the contemporary world. 
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Chapter 5: Illegal Immigration, Deportation, 

and Foreign Tribunal Jurisdiction 

Introduction 

India's northeastern frontier, particularly the state of Assam, has long been at the 

center of complex demographic changes and contentious debates over illegal 

immigration. The porous borders with Bangladesh, formerly East Pakistan, have 

facilitated significant population movements over decades. These migrations have 

triggered profound socio-political concerns, leading to the development of specialized 

legal frameworks and institutions to identify, detain, and deport those deemed to be 

illegal immigrants. This chapter examines the multifaceted legal regime governing the 

detection and deportation of foreigners in India, with special focus on the distinctive 

mechanisms that have evolved in Assam—the Foreigners Tribunals and the National 

Register of Citizens (NRC). Further, it critically analyzes the controversial Citizenship 

Amendment Act (CAA) of 2019 and scrutinizes the human rights implications of 

detention practices for those identified as illegal immigrants. 

The issues discussed in this chapter sit at the intersection of constitutional law, 

international human rights obligations, and administrative law practices. They raise 

fundamental questions about the nature of citizenship, the extent of state power in 

controlling its borders, and the balance between national security concerns and human 

rights protections. The legal developments in this area have been shaped not only by 

legislative action but also by significant judicial interventions, civil society advocacy, 

and international scrutiny. This chapter aims to provide a comprehensive 

understanding of this complex and evolving legal landscape. 
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Detection and Deportation Processes under Foreigners Act 

The legal framework for identifying and deporting illegal immigrants in India 

primarily rests on the Foreigners Act of 1946, a colonial-era legislation that has 

remained the cornerstone of India's approach to regulating the entry, presence, and exit 

of non-citizens. The Act grants sweeping powers to the central government to control 

and regulate the movement of foreigners into and within India. Section 3 of the Act 

specifically empowers the government to issue orders prohibiting, restricting, or 

regulating the entry of foreigners into India or their departure from India. This broad 

mandate has allowed successive governments to formulate and implement various 

policies regarding foreigners, including those suspected of illegal entry or overstay. 

A distinctive feature of the Foreigners Act is the reverse burden of proof it imposes 

through Section 9. Unlike the general criminal law principle where the prosecution 

must prove guilt beyond reasonable doubt, under the Foreigners Act, once the 

government alleges that a person is a foreigner, the burden shifts to that individual to 

prove their Indian citizenship. This reversal of the evidentiary burden has profound 

implications for those accused of being illegal immigrants, particularly in contexts 

where documentary evidence of citizenship may be limited or contested. The Supreme 

Court of India has consistently upheld this reverse burden of proof, most notably in 

cases like Sarbananda Sonowal v. Union of India (2005), where it characterized illegal 

immigration as "external aggression" against which the state has a constitutional duty 

to protect itself. 

The process of detection of suspected illegal immigrants typically begins with local 

police or border security forces who conduct routine checks or respond to specific 

intelligence. The Foreigners (Tribunals) Order, 1964, as amended over time, provides 

the procedural framework for referring cases of suspected foreigners to specialized 

tribunals. In most parts of India, once a person is suspected of being an illegal 
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immigrant, they may be detained under Section 4 of the Foreigners Act, which 

authorizes arrest and detention pending deportation. The detention can be indefinite, 

as there is no statutory maximum period specified in the Act, though courts have 

intervened in cases of prolonged detention. 

The deportation process itself involves complex diplomatic negotiations with the 

country to which the person is to be deported, typically their alleged country of origin. 

India has deportation agreements with several neighboring countries, but the practical 

implementation often faces hurdles due to diplomatic sensitivities, lack of 

documentary proof of the person's foreign nationality, or reluctance of the receiving 

country to accept them. This has led to situations where individuals remain in 

detention for extended periods, sometimes years, awaiting deportation that may never 

materialize. 

In practice, the detection and deportation processes have been criticized for being 

arbitrary and susceptible to abuse. Reports by human rights organizations have 

documented cases where individuals with legitimate claims to Indian citizenship have 

been wrongly classified as foreigners due to lack of documentation, clerical errors, or 

discriminatory practices. The vulnerability of marginalized communities, particularly 

those of Bengali origin in Assam, to such misclassification has raised serious concerns 

about the fairness and human rights implications of these processes. 

Moreover, the implementation of these processes has been uneven across India. While 

in most states, cases of suspected illegal immigrants are relatively rare and handled 

through regular administrative channels, in Assam, a specialized system of Foreigners 

Tribunals has evolved, reflecting the state's distinctive history and demographics. This 

specialized system merits detailed examination, as it represents a unique institutional 

response to the perceived challenge of illegal immigration. 
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Foreigners Tribunals in Assam – Legal Basis, Powers, and 

Criticism 

The Foreigners Tribunals in Assam represent a distinctive legal institution that has 

evolved in response to the state's specific historical context and demographic 

challenges. The legal basis for these tribunals lies in the Foreigners (Tribunals) Order, 

1964, issued under Section 3 of the Foreigners Act, 1946. This Order empowers the 

central government to establish tribunals with the authority to determine whether a 

person is a foreigner within the meaning of the Foreigners Act. While the Order 

applies throughout India, the extensive network of Foreigners Tribunals in 

Assam—numbering over 100 as of 2021—reflects the particular salience of 

immigration issues in this border state. 

The historical context for the establishment of these tribunals in Assam dates back to 

the Assam Movement (1979-1985), a student-led agitation against undocumented 

immigrants from Bangladesh. The movement culminated in the signing of the Assam 

Accord in 1985, which, among other provisions, called for the detection, deletion 

(from electoral rolls), and deportation of foreigners who had entered Assam after 

March 25, 1971—the date corresponding to the beginning of the Bangladesh 

Liberation War. Following the Accord, the Illegal Migrants (Determination by 

Tribunals) Act, 1983 (IMDT Act) was enacted specifically for Assam, establishing a 

separate procedure for identifying illegal immigrants in the state. However, in a 

landmark judgment in Sarbananda Sonowal v. Union of India (2005), the Supreme 

Court struck down the IMDT Act as unconstitutional, holding that it created more 

favorable conditions for illegal immigrants in Assam compared to the rest of India 

under the Foreigners Act. 

Following this judgment, the Foreigners Tribunals became the primary mechanism for 

determining questions of citizenship in Assam. The tribunals are quasi-judicial bodies, 
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each typically consisting of a single member who is either a retired judicial officer or a 

lawyer with at least ten years of practice. The tribunals have the power to summon 

witnesses, receive evidence, administer oaths, and compel the production of 

documents. Their proceedings are deemed to be judicial proceedings, and they are 

vested with the same powers as a civil court under the Code of Civil Procedure, 1908. 

The powers of the Foreigners Tribunals are remarkably broad. They can declare an 

individual a foreigner based on their assessment of the evidence presented, with their 

decisions being final and binding, subject only to judicial review by the High Court 

and Supreme Court. The tribunals operate under a unique procedural framework that 

diverges from standard judicial processes in several ways. Most significantly, as noted 

earlier, the burden of proof rests on the person alleged to be a foreigner to prove their 

Indian citizenship, rather than on the state to prove foreign nationality. This reversal of 

the evidentiary burden places a substantial onus on individuals who may have limited 

resources, education, or access to documentation. 

The functioning of these tribunals has been the subject of extensive criticism from 

legal scholars, human rights organizations, and civil society groups. One major 

critique concerns the appointment process and qualifications of tribunal members. 

Critics argue that the selection process lacks transparency and that many appointees 

lack sufficient judicial experience or expertise in the complex legal issues surrounding 

citizenship. This concern was heightened in 2019 when a significant number of new 

members were appointed to handle the anticipated surge in cases following the 

publication of the final NRC. 

Another significant criticism relates to procedural fairness. Reports have documented 

inconsistent standards of evidence across different tribunals, with some accepting 

documents that others reject for similar cases. There have been allegations of ex parte 

declarations of foreigners' status when individuals fail to appear before the tribunal, 

often due to lack of proper notice or inability to understand the legal process. The 
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quality of legal representation available to those appearing before the tribunals is also 

a concern, as many cannot afford private lawyers and the state legal aid system is 

often inadequate for the complexity of these cases. 

The outcomes of the tribunal processes have also raised serious questions about their 

fairness and accuracy. Studies of tribunal decisions have shown troubling patterns, 

including cases where family members with identical documentation have received 

different determinations, instances of declared foreigners who have documented 

Indian ancestry for generations, and disproportionate targeting of linguistic and 

religious minorities. These findings have led to allegations that the tribunal system 

serves as an instrument of exclusion rather than a fair arbiter of citizenship claims. 

The human cost of these procedural shortcomings can be severe. Individuals declared 

as foreigners face potential detention in specialized centers, loss of civil rights 

including voting rights, and the constant threat of deportation. The psychological 

trauma of having one's citizenship questioned, often after generations of residence in 

India, has been documented in numerous accounts from affected communities. 

Despite these criticisms, the Foreigners Tribunals have been endorsed and their 

powers expanded through various Supreme Court decisions and governmental orders. 

In 2019, in anticipation of the large number of people who might be excluded from the 

final NRC, the Ministry of Home Affairs amended the Foreigners (Tribunals) Order to 

allow for the establishment of additional tribunals and to permit district magistrates to 

refer cases directly to these tribunals. These developments suggest that the tribunals 

will continue to play a central role in Assam's approach to immigration issues for the 

foreseeable future. 

NRC (National Register of Citizens) – Legal Framework and 

Controversies 
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The National Register of Citizens (NRC) in Assam represents an unprecedented 

exercise in citizenship verification in India's history. Its legal foundation rests in 

Section 14A of the Citizenship Act, 1955, which was introduced through an 

amendment in 2003. This section provides for the compulsory registration of every 

citizen of India and the issuance of a National Identity Card. The Citizenship 

(Registration of Citizens and Issue of National Identity Cards) Rules, 2003, further 

elaborate on the procedure for creating a National Register of Indian Citizens. 

However, the specific process for updating the NRC in Assam follows a distinctive 

trajectory, rooted in the state's unique historical context. 

The original NRC for Assam was prepared in 1951, following the first census of 

independent India. The demand for its update gained momentum during the Assam 

Movement, which culminated in the Assam Accord of 1985. The Accord established 

March 25, 1971, as the cut-off date for detecting and deporting illegal immigrants in 

Assam. Despite this agreement, the actual process of updating the NRC remained 

dormant for decades until the Supreme Court's intervention in the case of Assam 

Sanmilita Mahasangha & Ors. v. Union of India & Ors. In 2014, the Court directed the 

Union Government to update the NRC for Assam in accordance with the Citizenship 

Act and Rules. 

The subsequent NRC update process in Assam, which began in earnest in 2015, was 

directly supervised by the Supreme Court, making it a unique judicially monitored 

administrative exercise. The process required all residents of Assam to submit 

applications proving their presence, or that of their ancestors, in India before the 

cut-off date of March 24, 1971. Applicants had to provide documentary evidence from 

an approved list of documents, divided into two categories: "List A" documents (to 

prove residence before the cut-off date) and "List B" documents (to prove relationship 

with the person named in List A documents, if claiming ancestry). 
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The complexity of this documentation process immediately raised concerns about its 

accessibility to marginalized communities. Many residents of Assam, particularly in 

rural and flood-prone areas, lack formal documentation due to poverty, illiteracy, and 

repeated displacement by natural disasters. Women faced specific challenges as they 

often lack independent documentation, with their identity typically subsumed under 

that of their fathers or husbands. Indigenous tribal communities, who may have 

limited interaction with formal state structures, also found the documentation 

requirements particularly burdensome. 

The verification process itself was multi-layered and involved local officials known as 

"Local Registrars of Citizen Registration" who received and verified applications, 

followed by multiple levels of scrutiny including field verification, family tree 

verification, and reference checks in cases of doubtful claims. Individuals found to 

have insufficient or suspect documentation were given opportunities to appear before 

NRC officials for hearings before final determinations were made. 

When the final NRC was published on August 31, 2019, approximately 1.9 million 

people out of the 33 million applicants were excluded. This outcome generated 

controversy from all sides of the political spectrum. Those who had advocated for a 

strict citizenship verification process criticized the NRC for allegedly including many 

illegal immigrants due to acceptance of fraudulent documents. Conversely, human 

rights advocates and representatives of minority communities argued that the process 

had wrongfully excluded legitimate citizens due to its procedural complexity and 

evidentiary demands. 

Several specific controversies have dogged the NRC process. The issue of "D-voters" 

(doubtful voters)—individuals whose voting rights have been suspended pending 

determination of their citizenship status by Foreigners Tribunals—created 

complications, as many such individuals and their descendants were automatically 

excluded from the NRC regardless of their documentation. The handling of "declared 
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foreigners" by Foreigners Tribunals and their descendants also generated legal 

confusion, with the Supreme Court eventually ruling that such individuals should be 

excluded from the NRC. 

Another major controversy concerned the standard of proof required. The "family tree 

verification" process, designed to prevent fraudulent claims, often led to the exclusion 

of genuine citizens due to minor discrepancies in the spelling of names or ages across 

different documents—a common issue in a state with high illiteracy rates. 

Additionally, the limited right to appeal exclusion from the NRC raised due process 

concerns, as the only recourse for excluded individuals was to approach Foreigners 

Tribunals, which themselves have been criticized for procedural deficiencies as 

discussed in the previous section. 

The publication of the final NRC left many questions unanswered. The legal status of 

those excluded remains uncertain, as they are not automatically deemed foreigners but 

must defend their citizenship before Foreigners Tribunals. The state and central 

governments have yet to clarify their approach to these cases, leaving millions in a 

state of legal limbo. Furthermore, the political reception of the NRC has been 

complicated, with some former advocates of the process now disavowing it due to 

dissatisfaction with the results. 

The NRC process in Assam has had profound social consequences, exacerbating 

existing tensions and creating new divisions. Reports indicate increased anxiety and 

mental health issues in affected communities, economic hardship due to resources 

spent on documentation and legal fees, and new forms of social stigmatization based 

on NRC status. These impacts have been disproportionately borne by the most 

vulnerable sections of Assam's population, particularly religious and linguistic 

minorities, the poor, and women. 
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The future of the NRC remains uncertain. While there have been discussions about 

implementing a nationwide NRC, the controversies surrounding the Assam exercise 

have raised significant questions about the feasibility and human rights implications of 

such an endeavor. The Supreme Court continues to hear cases related to various 

aspects of the NRC process, including appeals against procedural elements and 

requests for re-verification of included names. Meanwhile, those excluded from the 

NRC face a protracted legal battle to reclaim their citizenship rights, with the 

Foreigners Tribunals now burdened with the additional task of adjudicating these new 

cases. 

Citizenship Amendment Act (CAA), 2019 – Legal Challenge 

and Implications 

The Citizenship Amendment Act (CAA), 2019, represents one of the most significant 

and controversial changes to India's citizenship regime since independence. Enacted in 

December 2019, the CAA amends the Citizenship Act, 1955, to provide a pathway to 

Indian citizenship for persecuted religious minorities from Afghanistan, Bangladesh, 

and Pakistan who entered India on or before December 31, 2014. Specifically, it 

makes Hindus, Sikhs, Buddhists, Jains, Parsis, and Christians from these three 

countries eligible for citizenship through naturalization after six years of residence in 

India, reduced from the standard twelve years required under the original Act. 

The legal basis for the CAA lies in the constitutional powers of Parliament to legislate 

on matters of citizenship under Article 11 of the Constitution. The government has 

defended the Act as a humanitarian measure aimed at providing protection to 

persecuted religious minorities from neighboring countries with state religions. It has 

emphasized that the Act does not affect the citizenship status of Indian citizens of any 

religion, nor does it directly result in the deportation of any group. Rather, it creates an 
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expedited pathway to citizenship for specific communities who have already taken 

refuge in India. 

However, the CAA has faced widespread legal challenges, with over 140 petitions 

filed in the Supreme Court contesting its constitutionality. These challenges center on 

several key legal arguments. The most prominent critique is that the Act violates 

Article 14 of the Constitution, which guarantees equality before the law and equal 

protection of laws to all persons within Indian territory. Critics argue that by singling 

out specific religions for preferential treatment while excluding others (most notably 

Muslims) from its purview, the CAA creates an impermissible religious classification 

that fails the test of reasonable classification under Article 14 jurisprudence. 

Defenders of the Act counter that the classification is not based on religion per se but 

on the specific historical context of religious persecution in the three specified 

countries, where Islam is the state religion. They argue that the classification meets the 

twin test of intelligible differentia and rational nexus to the legislative objective of 

providing protection to groups facing religious persecution in these specific contexts. 

This legal debate engages fundamental questions about the scope of equality 

guarantees under the Indian Constitution and the extent to which historical context can 

justify differential treatment. 

Another significant legal challenge concerns the CAA's exclusion of certain 

neighboring countries with documented cases of religious persecution, such as 

Myanmar (affecting Rohingya Muslims) and Sri Lanka (affecting Tamil Hindus). 

Critics contend that this selective geographical focus undermines the government's 

claim that the law is purely humanitarian in intent and suggests that religion, rather 

than persecution, is the primary basis for classification. Similarly, the exclusion of 

other persecuted groups within the specified countries, such as Ahmadiyya and Shia 
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Muslims in Pakistan or Hazaras in Afghanistan, has been cited as evidence of 

religious bias in the legislation. 

The CAA's relationship with international refugee law has also been a subject of legal 

scrutiny. India is not a signatory to the 1951 Refugee Convention or its 1967 Protocol 

and lacks a comprehensive refugee policy. Critics argue that rather than addressing 

this gap through a religion-neutral refugee policy based on the principle of 

non-refoulement (non-return of refugees to places where they face persecution), the 

CAA creates a selective and discriminatory approach to humanitarian protection. 

However, supporters of the Act argue that in the absence of binding international 

obligations, India retains sovereign discretion in determining its approach to refugee 

protection. 

The implications of the CAA become particularly significant when viewed in 

conjunction with the proposed nationwide National Register of Citizens (NRC), which 

would require all residents to prove their citizenship through documentation. Critics 

argue that the combined effect of these measures could be to render Muslim residents 

who lack adequate documentation stateless, while non-Muslims in similar situations 

would have recourse to citizenship under the CAA. The government has denied any 

linkage between the two exercises, but statements by various officials suggesting such 

a connection have fueled these concerns. 

The CAA has also generated constitutional concerns regarding federalism. Several 

state governments have passed resolutions against implementing the CAA and have 

declared that they will not cooperate with any NRC exercise. This has raised questions 

about the extent to which states can refuse to implement a central law on a subject 

(citizenship) that falls squarely within the Union List of the Constitution. The 

Supreme Court will likely need to address these federalism dimensions as part of its 

comprehensive review of the CAA's constitutionality. 
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Beyond these legal challenges, the CAA has profound implications for India's 

constitutional identity. Critics argue that by introducing religion as a criterion for 

citizenship, the Act marks a departure from the secular foundations of the Indian 

Constitution and signals a shift toward defining national identity in religious terms. 

Supporters contend that the Act merely acknowledges historical realities of religious 

persecution in India's neighborhood and does not fundamentally alter the secular 

character of the Constitution or citizenship laws more broadly. 

The social and political implications of the CAA have been equally significant. The 

Act triggered widespread protests across India, with critics characterizing it as 

discriminatory and divisive. These protests were met with various responses from 

state authorities, ranging from dialogue to the use of force, raising additional concerns 

about civil liberties and democratic expression. Internationally, the CAA has attracted 

scrutiny from human rights organizations, UN bodies, and foreign governments, 

contributing to diplomatic tensions in some cases. 

As of early 2023, the Supreme Court has yet to deliver a final verdict on the 

constitutionality of the CAA. The rules for implementing the Act have also not been 

notified by the government, leaving its practical application in abeyance. This legal 

and administrative limbo has prolonged uncertainty for both potential beneficiaries of 

the Act and those concerned about its implications. The ultimate judicial 

determination on the CAA will likely have far-reaching consequences for India's 

citizenship regime, constitutional jurisprudence on equality, and broader questions of 

national identity. 

Detention Centres and Human Rights Concerns 

The detention of individuals identified as "foreigners" or "illegal immigrants" in India, 

particularly in Assam, has raised significant human rights concerns and legal 

questions. Detention centers, established under the authority of the Foreigners Act, 
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1946, and operated by state governments under the guidance of the Ministry of Home 

Affairs, house individuals who have been declared foreigners by Foreigners Tribunals 

or those awaiting deportation after serving sentences for illegal entry. The legal 

framework governing these detention centers is primarily derived from executive 

instructions rather than comprehensive legislation, creating ambiguities regarding 

detention conditions, duration, and the rights of detainees. 

The physical conditions in detention centers have been a subject of extensive 

criticism. Reports by the National Human Rights Commission, civil society 

organizations, and court-appointed committees have documented overcrowding, 

inadequate sanitation, insufficient medical care, and poor nutrition in many facilities. 

Most detention centers in Assam were initially established within existing prisons, 

leading to concerns about the criminalizing effect of detaining individuals for what is 

essentially an administrative violation. In response to these criticisms and Supreme 

Court directives, the government has begun constructing separate detention facilities, 

with a major center completed in Goalpara, Assam, in 2020. However, questions 

remain about whether these new facilities adequately address the fundamental human 

rights concerns associated with indefinite detention. 

A particularly troubling aspect of the detention regime is the potentially indefinite 

nature of confinement. Unlike criminal sentences which have defined terms, detention 

under the Foreigners Act can continue indefinitely until deportation is arranged. In 

practice, this has led to situations where individuals remain detained for years, 

sometimes over a decade, due to practical impediments to deportation such as the 

unwillingness of other countries (particularly Bangladesh) to accept those claimed to 

be their nationals without clear documentation. This indefinite detention raises serious 

questions under both Indian constitutional law and international human rights 

standards. 
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The Supreme Court has attempted to address this issue through its judgment in 

Supreme Court Legal Services Committee v. Union of India & Ors. (2018), where it 

directed that foreign nationals who had completed their sentences for illegal entry 

could be released after three years of detention, subject to certain conditions, if 

deportation was not feasible within this timeframe. The Court later expanded this 

principle to those declared foreigners by Tribunals who had spent more than three 

years in detention. While these interventions provide some relief, they do not fully 

resolve the systemic issues with indefinite administrative detention. 

The human rights implications of the detention system extend beyond physical 

conditions to encompass broader concerns about due process, family separation, and 

the psychological impact of prolonged detention. Many detainees have reported being 

separated from their families, including young children, creating significant hardship 

and potential violations of the right to family life recognized under international 

human rights law. The psychological toll of indefinite detention, compounded by 

uncertainty about one's future and often occurring after traumatic experiences of 

statelessness and social exclusion, has been documented in various assessments of 

detainee welfare. 

Of particular concern is the detention of vulnerable groups, including women, 

children, the elderly, and individuals with disabilities or serious medical conditions. 

While women and children are generally housed separately from men, they often face 

specific challenges related to healthcare, privacy, and gender-sensitive needs. 

International standards generally discourage the detention of these vulnerable groups, 

advocating for alternative arrangements that do not involve deprivation of liberty. 

India's detention practices have been criticized for failing to adequately incorporate 

these standards and for not systematically implementing vulnerability assessments or 

alternatives to detention. 
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The rights of detainees to legal representation and judicial review have also raised 

concerns. While in principle, detainees have the right to challenge their detention 

through habeas corpus petitions and to appeal Foreigners Tribunal decisions to the 

High Court, in practice, access to legal aid is often limited. Many detainees come from 

marginalized communities with limited resources and education, making it difficult 

for them to navigate complex legal processes without adequate representation. Civil 

society organizations have attempted to fill this gap, but their capacity is limited 

compared to the scale of the need. 

The detention regime in India must be evaluated not only against domestic legal 

standards but also in light of India's international human rights obligations. Although 

India is not a party to the 1951 Refugee Convention or the 1954 and 1961 

Statelessness Conventions, it is bound by customary international law principles of 

non-refoulement and by various human rights treaties it has ratified, including the 

International Covenant on Civil and Political Rights (ICCPR) and the Convention on 

the Elimination of All Forms of Racial Discrimination (CERD). These instruments 

establish standards regarding arbitrary detention, non-discrimination, and the 

treatment of non-citizens that are relevant to India's detention practices. 

International bodies, including the UN Special Rapporteur on Minority Issues and the 

UN High Commissioner for Human Rights, have expressed concern about India's 

detention practices, particularly in the context of the NRC process in Assam. These 

interventions highlight the international dimension of what might otherwise be 

considered a domestic issue, underscoring the universal nature of human rights 

protections for all individuals regardless of citizenship status. 

Recent developments suggest some potential for reform in the detention system. In 

2019, the Ministry of Home Affairs issued a new detention manual that established 

certain minimum standards for detention facilities, including separate 

accommodations for men and women, adequate healthcare, regular access to legal aid, 

 

© Bhatt & Joshi Associates 2024​ ​ ​ ​ ​ ​ ​ ​ ​ 101 

http://www.bhattandjoshiassociates.com


​ ​ ​ ​ ​ ​ ​ ​ ​  

​ ​ ​  ​ ​ ​   www.bhattandjoshiassociates.com   
 

and provisions for education of children. However, implementation of these standards 

remains uneven, and the manual does not address fundamental issues such as the legal 

basis for detention or maximum duration limits. Civil society advocacy continues to 

push for more comprehensive reforms, including the development of alternatives to 

detention for those awaiting determination of their status or deportation. 

Conclusion 

The legal landscape surrounding illegal immigration, deportation, and foreign tribunal 

jurisdiction in India, particularly in Assam, reflects the complex interplay of historical 

legacies, constitutional principles, security concerns, and human rights considerations. 

The Foreigners Act of 1946, with its expansive powers and reverse burden of proof, 

continues to shape the legal approach to immigration enforcement, despite significant 

social and political changes since its colonial-era enactment. The specialized system 

of Foreigners Tribunals in Assam, while designed to address specific regional 

concerns, has raised serious questions about procedural fairness and access to justice 

for those whose citizenship is questioned. 

The massive NRC exercise in Assam, unprecedented in its scale and complexity, has 

generated new categories of vulnerability and uncertainty, with millions of residents 

facing potential statelessness despite generations of life in India. The controversial 

Citizenship Amendment Act has introduced religious considerations into citizenship 

determination for the first time in independent India's history, triggering constitutional 

challenges and widespread social protests. Meanwhile, the detention regime for those 

identified as foreigners continues to operate with inadequate legal safeguards, raising 

significant human rights concerns. 

These developments collectively point to the urgent need for a comprehensive review 

of India's legal framework governing immigration, citizenship, and the rights of 

non-citizens. Such a review should aim to balance legitimate state interests in border 
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control and demographic management with constitutional commitments to equality, 

due process, and human dignity. It should also engage with international human rights 

standards and comparative practices from other democracies facing similar challenges. 

As India continues to navigate these complex issues, the role of the judiciary will 

remain crucial in ensuring that administrative actions conform to constitutional 

principles and that vulnerable individuals have access to effective remedies. Civil 

society advocacy, international engagement, and scholarly analysis will also play 

important roles in shaping the evolution of this contested legal terrain. Ultimately, the 

way India addresses these challenges will have profound implications not only for 

those directly affected but also for the country's constitutional identity and its standing 

in the global community of democracies.  
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