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C H A P T E R 	 O N E

Warsaw	and	Montreal	Conventions:	India's
Liability	Framework
Convention	History,	Carriage	by	Air	Act	1972,	Liability	Caps,	Two-Tier	System,	Jurisdiction	and	Successive

Carriage

Aviation	liability	law	is	one	of	the	most	internationally	harmonised	domains	of	private	law	—	the
product	of	a	century-long	process	of	treaty-making	that	has	created	a	global	framework	governing
the	 rights	 of	 air	 passengers	 and	 cargo	 shippers	 against	 the	 carriers	 who	 transport	 them.	 For
premium	 counsel	 advising	 airlines,	 insurers,	 and	 claimants,	 mastery	 of	 this	 international
framework	and	its	Indian	implementation	is	essential	for	any	aviation	liability	matter.

1.1	The	Warsaw	System:	Historical	Foundation

The	Warsaw	Convention	of	1929	—	formally	the	Convention	for	the	Unification	of	Certain	Rules

Relating	 to	 International	Carriage	 by	Air	—	was	 the	 first	 international	 instrument	 to	 create	 a

uniform	 framework	 for	 airline	 liability	 in	 international	 carriage,	 establishing:	 the	 carrier's

presumptive	liability	(without	proof	of	fault)	for	passenger	death	and	personal	injury,	for	delay,



and	 for	 loss	 or	 damage	 to	 baggage	 and	 cargo;	 fixed	maximum	 liability	 limits	 that	 capped	 the

carrier's	exposure	regardless	of	the	actual	damage	(the	equivalent	of	approximately	USD	8,300

per	passenger	under	the	original	Warsaw	gold	franc	limits);	and	procedural	requirements	(two-

year	 limitation	period,	mandatory	written	complaint	procedures	for	baggage	and	cargo	claims,

and	jurisdiction	clauses	limiting	claims	to	the	courts	of	specified	countries).	The	Warsaw	system

was	 progressively	modified	 through	 a	 series	 of	 protocols	 and	 supplementary	 agreements:	 the

Hague	Protocol	1955	(doubling	the	liability	limits);	the	Guadalajara	Convention	1961	(extending

the	 framework	 to	 chartered	 flights);	 the	Montreal	Agreement	 1966	 (for	 services	 involving	 the

US);	 the	 Guatemala	 City	 Protocol	 1971	 (not	 in	 force);	 and	 the	Montreal	 Additional	 Protocols

1975	 (converting	 limits	 to	 Special	 Drawing	 Rights).	 The	 proliferation	 of	 unevenly	 ratified

modifications	 created	 a	 fragmented	 international	 framework	 —	 different	 routes	 between	 the

same	 two	 countries	might	 be	 governed	 by	 different	 liability	 conventions	 depending	 on	 which

country	had	ratified	which	instruments	—	until	the	Montreal	Convention	1999	comprehensively

consolidated	and	modernised	the	Warsaw	system.

1.2	Montreal	Convention	1999:	The	Modern	Framework

The	Convention	for	the	Unification	of	Certain	Rules	for	International	Carriage	by	Air	(Montreal

Convention	 1999,	 or	 MC99),	 which	 India	 ratified	 with	 effect	 from	 July	 2009,	 establishes	 the

current	 international	 liability	 framework	 for	 international	 air	 carriage.	 The	 Montreal

Convention's	principal	 innovations	over	 the	Warsaw	system	 include:	a	 two-tier	 liability	 system

for	passenger	claims	(unlimited	liability	in	the	first	tier	up	to	113,100	SDR	—	approximately	USD

150,000	—	 without	 proof	 of	 fault,	 and	 unlimited	 liability	 in	 the	 second	 tier	 for	 claims	 above

113,100	 SDR	 unless	 the	 carrier	 proves	 it	 was	 not	 negligent);	 extended	 and	 non-waivable

passenger	rights	(the	carrier	cannot	contractually	 limit	or	exclude	its	 liability	below	the	MC99

thresholds);	 updated	 limits	 for	 baggage	 damage	 and	 delay	 (1,131	 SDR	 per	 passenger	 for

checked	 baggage,	 delay	 in	 passenger	 carriage	 of	 4,694	 SDR	 per	 passenger);	 a	 cargo	 liability

framework	 (22	 SDR	 per	 kilogram	 for	 cargo	 loss	 or	 damage);	 fifth	 jurisdiction	 (allowing	 a

claimant	 to	 sue	 in	 the	passenger's	 principal	 and	permanent	 residence	 state	 in	 addition	 to	 the

traditional	four	jurisdictions);	and	a	clear	framework	for	electronic	documentation	(removing	the

mandatory	 paper	 ticket	 requirement	 of	 the	 Warsaw	 system).	 India's	 implementation	 of	 the

Montreal	Convention	through	the	Carriage	by	Air	Act	1972	(as	amended	in	2009	to	incorporate

MC99)	 means	 that	 MC99	 limits	 and	 procedures	 apply	 to	 all	 international	 carriage	 by	 Indian

carriers	and	all	international	carriage	arriving	at	or	departing	from	India	by	any	carrier,	making

India's	 courts	 a	 competent	 venue	 for	 aviation	 liability	 claims	 under	 the	 fifth	 jurisdiction

provision.

KEY 	PROVIS ION

Montreal	Convention	Article	21(1):	"For	damages	arising	under	Article	17(1)	not	exceeding	113,100

Special	Drawing	Rights	for	each	passenger,	the	carrier	shall	not	be	able	to	exclude	or	limit	its	liability."



Article	21(2):	"The	carrier	shall	not	be	liable	for	damages	arising	under	Article	17(1)	to	the	extent	that

they	exceed	for	each	passenger	113,100	Special	Drawing	Rights	if	the	carrier	proves	that:	(a)	such

damage	was	not	due	to	the	negligence	or	other	wrongful	act	or	omission	of	the	carrier	or	its	servants	or

agents;	or	(b)	such	damage	was	solely	due	to	the	negligence	or	other	wrongful	act	or	omission	of	a	third

party."

1.3	Domestic	Carriage	Liability:	The	Unresolved	Tension

Domestic	 air	 carriage	 —	 flights	 entirely	 within	 India	 —	 is	 not	 governed	 by	 the	 Montreal

Convention	 (which	 covers	 only	 international	 carriage).	 India's	 domestic	 aviation	 liability

framework	is	a	patchwork	of:	the	Consumer	Protection	Act	2019	(which	enables	passengers	to

file	consumer	complaints	against	airlines	for	deficient	service,	with	consumer	forums	providing

accessible	dispute	resolution	but	limited	compensation	quantum);	the	Carriage	by	Air	Act	1972's

domestic	extension	(which	the	government	notified	to	apply	MC99	limits	to	certain	categories	of

domestic	carriage,	though	the	scope	of	this	notification	has	been	contested);	and	DGCA's	Civil

Aviation	Requirements	on	passenger	 rights	 (which	specify	 the	compensation	airlines	must	pay

for	 denied	 boarding,	 flight	 cancellation,	 and	 delays	 on	 domestic	 routes).	 The	 absence	 of	 a

comprehensive	domestic	aviation	liability	statute	—	clearly	specifying	the	liability	framework	for

death	 and	 injury	 on	 domestic	 flights,	 the	 applicable	 limitation	 periods,	 and	 the	 jurisdictional

rules	 for	 domestic	 aviation	 claims	 —	 creates	 uncertainty	 for	 both	 carriers	 and	 claimants	 on

domestic	routes,	with	outcomes	varying	based	on	the	forum	chosen	(consumer	forum,	civil	court,

or	DGCA	complaint)	and	the	legal	theory	advanced.	The	Mridul	Mukherjee	v.	Air	India	case	and

subsequent	consumer	 forum	decisions	have	established	 that	domestic	aviation	passengers	can

claim	damages	beyond	the	nominal	compensation	specified	in	DGCA's	CAR	for	deficient	service,

but	 the	quantum	of	damages	and	 the	procedural	pathway	remain	 inconsistent	across	different

forums,	creating	a	sub-optimal	liability	environment	for	India's	domestic	aviation	sector.



C H A P T E R 	 T W O

AAIB:	Accident	Investigation	and	Safety
Recommendations
AAIB	Statutory	Framework,	ICAO	Annex	13	Process,	Investigation	Independence,	Safety	Recommendations

and	Their	Legal	Effect

2.1	AAIB:	Statutory	Architecture	and	Independence

The	Aircraft	Accident	Investigation	Bureau	(AAIB)	—	established	as	a	statutory	body	under	the

Aircraft	 (Amendment)	 Act	 2020,	 having	 previously	 operated	 as	 a	 division	 of	 DGCA	 —	 is	 the

designated	authority	for	investigating	accidents	and	serious	incidents	to	civil	aircraft	registered

in	 India	 or	 occurring	 in	 Indian	 territory.	 The	 AAIB's	 statutory	 independence	 from	 DGCA	 —

enshrined	 in	 the	 2020	Amendment	Act	 to	 align	 India	with	 ICAO	Annex	 13's	 requirement	 that

accident	 investigation	 be	 conducted	 independently	 of	 the	 aviation	 regulatory	 authority	 —

addresses	the	obvious	conflict	of	interest	in	having	DGCA	(whose	regulatory	oversight	of	airlines

and	airports	 is	a	 subject	of	 investigation	 in	most	accident	 inquiries)	 investigate	accidents	 that

may	 reveal	 regulatory	 failures.	 The	 AAIB's	 investigation	 authority	 extends	 to:	 civil	 aircraft

accidents	 (events	 in	which	 a	 person	 suffers	 a	 fatal	 or	 serious	 injury,	 or	 in	which	 the	 aircraft

suffers	substantial	damage,	occurring	between	boarding	and	disembarkation);	serious	incidents

(events	that,	under	slightly	different	circumstances,	could	have	been	an	accident,	including	near

misses,	emergency	descents,	ground	proximity	warnings	with	evasive	action,	and	similar	events

with	significant	safety	implications);	and	incidents	below	the	threshold	of	serious	incidents	that

AAIB	chooses	to	investigate	for	systematic	safety	lessons.	The	AAIB	investigates	with	the	safety

purpose	 exclusively	 —	 its	 investigations	 are	 not	 designed	 to	 apportion	 blame	 or	 establish

liability,	and	AAIB	investigation	records	(including	CVR	and	FDR	readouts,	witness	statements,

and	preliminary	findings)	are	not	admissible	in	judicial	or	administrative	proceedings	under	the

specific	protection	provisions	of	the	Aircraft	Rules,	aligned	with	ICAO	Annex	13's	confidentiality

framework	for	safety	investigations.

2.2	Safety	Recommendations	and	Their	Legal	Effect

The	AAIB's	Final	 Investigation	Report	—	 the	culmination	of	an	 investigation	 that	may	 last	1–3

years	for	complex	accidents	—	includes	Safety	Recommendations	(SRs):	formal	directives	to	the

addressees	 (typically	 DGCA,	 specific	 airlines,	 aircraft	 manufacturers,	 AAI/ATC,	 or	 foreign

aviation	 authorities)	 specifying	 safety	 improvements	 that	 the	 investigation	 has	 identified	 as

needed	to	prevent	recurrence	of	the	accident	or	similar	events.	Safety	Recommendations	are	not

legally	 enforceable	 orders	—	 they	 do	 not	 have	 the	 force	 of	mandatory	 directions	—	 but	 their

practical	authority	is	substantial:	DGCA	is	expected	to	respond	to	each	SR	addressed	to	it	within



90	 days	 with	 an	 acceptance,	 partial	 acceptance,	 or	 reasoned	 rejection,	 and	 to	 implement

accepted	SRs	within	a	specified	timeframe.	Airlines	and	airports	addressed	in	SRs	are	similarly

expected	 to	 implement	 them	 promptly,	 with	 DGCA	 monitoring	 compliance.	 Safety

Recommendations	that	are	not	 implemented	—	and	whose	non-implementation	 is	subsequently

cited	as	a	factor	in	a	further	accident	—	create	significant	regulatory	and	legal	liability	exposure

for	the	non-implementing	party:	a	carrier	whose	failure	to	implement	a	AAIB	SR	contributes	to	a

subsequent	accident	will	find	that	the	non-implementation	is	a	highly	relevant	fact	in	the	liability

proceedings	 arising	 from	 the	 subsequent	 accident,	 potentially	 negating	 the	 carrier's	Montreal

Convention	Article	21(2)	defence	(that	it	took	all	necessary	steps	to	avoid	the	damage).	For	legal

practitioners	 advising	 aviation	 clients	 on	 AAIB	 recommendation	 responses,	 the	 strategic	 and

legal	 importance	 of	 thorough,	 documented	 SR	 analysis	 and	 implementation	 —	 rather	 than

perfunctory	bureaucratic	responses	—	cannot	be	overstated.

LEADING 	CASE

Air	India	Express	Flight	IX-812	(2010):	Following	the	accident	investigation	of	the	aircraft's	runway

excursion	at	Mangalore	airport	(resulting	in	158	fatalities),	the	AAIB's	Final	Report	issued	numerous

safety	recommendations	addressing:	crew	training	standards	for	unstabilised	approach	go-arounds;

fatigue	risk	management	for	short-haul	pilots;	airport	approach	procedure	design	and	PAPI/VASI

alignment;	and	DGCA	oversight	of	crew	training	quality.	The	systematic	implementation	of	these	SRs	by

DGCA	and	Air	India	Express,	tracked	through	DGCA's	SR	compliance	database,	has	provided	one	of

India's	most	comprehensive	examples	of	systematic	safety	improvement	through	the	accident

investigation	process	—	and	has	informed	global	best	practice	for	Controlled	Flight	Into	Terrain	(CFIT)

prevention	on	scheduled	passenger	flights.



C H A P T E R 	 T H R E E

Aviation	Safety	Regulation:	SMS,	DGCA	Oversight
and	USOAP
Safety	Management	System	Requirements,	DGCA	Safety	Surveillance,	ICAO	USOAP	Audits,	Safety

Performance	Indicators	and	Just	Culture

3.1	Safety	Management	Systems:	Regulatory	Requirements

The	Safety	Management	System	(SMS)	—	a	systematic	approach	to	managing	safety	risks	that

integrates	safety	policy,	safety	risk	management,	safety	assurance,	and	safety	promotion	into	a

documented,	organisation-wide	framework	—	is	mandated	by	ICAO	Annex	19	for	all	ICAO	states

to	 require	 from	 their	 aviation	 service	 providers	 (airlines,	 airports,	 air	 navigation	 service

providers,	 maintenance	 organisations,	 and	 approved	 training	 organisations).	 DGCA's	 CAR	 on

SMS	(Section	5	Series	D	Part	II)	requires	all	Indian	aviation	entities	to	implement	an	approved

SMS	 that	 includes:	 a	 safety	policy	 statement	 signed	by	 the	Accountable	Manager,	 committing

the	organisation	to	explicit	safety	objectives	and	the	provision	of	necessary	resources	for	safety

management;	a	Hazard	Identification	and	Risk	Management	process	(systematic	identification	of

operational	hazards,	assessment	of	associated	risks,	and	implementation	of	mitigating	controls);

a	Safety	Assurance	programme	(monitoring	of	safety	performance	through	flight	data	analysis,

safety	audits,	safety	surveys,	and	accident/incident	reporting	systems);	and	a	Safety	Promotion

culture	 (training,	 communication,	 and	 leadership	 that	 builds	 organisational	 safety	 awareness

and	 encourages	 proactive	 safety	 reporting).	 The	 SMS	 framework	 shifts	 the	 regulatory	 model

from	 "prescriptive"	 compliance	 (meeting	 specific	 technical	 standards)	 to	 "performance-based"

safety	management	(demonstrating	that	risks	are	identified,	assessed,	and	managed	to	tolerable

levels	 through	 the	 SMS)	 —	 a	 shift	 that	 places	 greater	 responsibility	 on	 the	 aviation	 service

provider's	 own	 safety	 management	 capability	 and	 creates	 a	 more	 sophisticated	 regulatory

dialogue	 between	DGCA	 and	 the	 regulated	 entity	 about	 safety	 performance	 rather	 than	mere

technical	compliance.

3.2	ICAO	USOAP	and	India's	Safety	Oversight	Status

ICAO's	Universal	 Safety	Oversight	 Audit	 Programme	 (USOAP)	—	 under	which	 ICAO	 conducts

comprehensive	 safety	 audits	 of	 each	 contracting	 state's	 civil	 aviation	 oversight	 system	 at

approximately	 8-year	 intervals	 —	 is	 the	 primary	 international	 assessment	 of	 India's	 aviation

safety	 regulatory	 capacity.	 India's	USOAP	 audit	 history	 has	 been	 significant:	 following	 earlier

audits	 that	 identified	 a	 Significant	 Safety	 Concern	 (SSC)	 in	 India's	 safety	 oversight	 (a

designation	that	alerts	airlines	worldwide	to	deficiencies	in	the	state's	oversight	system	and	can

affect	 codeshare	 relationships	 and	 bilateral	 aviation	 relationships),	 India	 addressed	 the



identified	 deficiencies	 through	 a	 comprehensive	 Safety	 Action	 Plan	 and	 DGCA	 organisational

improvements,	and	the	SSC	was	removed.	India's	current	USOAP	effective	implementation	(EI)

score	—	reflecting	the	percentage	of	ICAO	safety	oversight	critical	elements	that	India's	system

effectively	 implements	 —	 is	 published	 on	 ICAO's	 public	 website	 and	 is	 monitored	 closely	 by

international	 airlines,	 investors,	 and	 aviation	 financial	 institutions.	 A	 high	 USOAP	 EI	 score

signals	 regulatory	 robustness	 that	 facilitates:	 codeshare	 approvals	 with	 major	 international

carriers	(whose	due	diligence	includes	India	country	risk	assessment	based	on	USOAP);	financial

institution	confidence	in	lending	to	Indian	aviation	entities;	insurance	underwriting	terms	(which

may	 reflect	 regulatory	 quality	 assessments);	 and	 bilateral	 aviation	 relationship	 quality	 (with

countries	that	assess	India's	safety	oversight	as	part	of	their	own	regulatory	risk	management).

Premium	aviation	 counsel	 should	advise	airline	 clients	 to	monitor	DGCA's	USOAP	preparation

activities	 and	 to	 actively	 support	 DGCA's	 audit	 readiness	 efforts,	 since	 the	 quality	 of	 India's

USOAP	outcome	directly	affects	 the	commercial	environment	 in	which	 Indian	carriers	operate

internationally.



C H A P T E R 	 F O U R

Air	Traffic	Management	and	ATC	Liability
AAI's	ATC	Function,	ICAO	Annex	11	Standards,	ATC	Liability	for	Operational	Errors,	Mid-Air	Conflicts	and

Coordination	Failures

4.1	AAI	as	Air	Navigation	Service	Provider

Airports	 Authority	 of	 India,	 as	 India's	 designated	 Air	 Navigation	 Service	 Provider	 (ANSP),

provides	 air	 traffic	management	 services	 across	 all	 Indian	 airspace	—	 including	 the	Mumbai,

Delhi,	 Chennai,	 and	 Kolkata	 FIRs	 that	 together	 cover	 approximately	 2.5	 million	 sq.	 km	 of

airspace,	 one	 of	 the	world's	 largest	 airspace	management	 responsibilities.	 AAI's	ATC	 function

encompasses:	Aerodrome	Control	(providing	clearances	and	information	to	aircraft	operating	on

the	 aerodrome	 surface	 and	 in	 the	 aerodrome	 traffic	 zone);	 Approach	 Control	 (managing	 the

arrival	and	departure	flow	of	aircraft	in	the	airspace	around	major	airports,	ensuring	separation

between	landing	and	departing	aircraft);	Area	Control	(managing	the	flow	of	aircraft	on	airways

throughout	 the	 FIR	 at	 cruise	 altitude,	 ensuring	 en-route	 separation);	 and	 Oceanic	 Control

(managing	flights	in	the	Indian	Ocean	FIR	beyond	radar	coverage,	using	procedural	separation

based	 on	 SELCAL	 and	 position	 reports).	 DGCA's	 oversight	 of	 AAI	 as	 ANSP	—	 exercising	 the

state's	 obligation	 under	 ICAO	 Annex	 11	 to	 ensure	 the	 safety	 and	 quality	 of	 air	 navigation

services	—	involves:	certification	of	AAI's	Air	Traffic	Control	facilities	and	procedures;	licensing

of	 Air	 Traffic	 Controllers	 (ATCOs)	 under	 the	 Aircraft	 Rules'	 personnel	 licensing	 provisions;

periodic	inspection	of	ATC	facilities	and	operating	procedures;	and	investigation	of	ATC-related

incidents	 and	 accidents.	 The	 potential	 conflict	 between	DGCA's	 role	 as	 AAI's	 safety	 regulator

(which	 requires	 DGCA	 to	 rigorously	 audit	 and	 enforce	 against	 AAI	 where	 it	 falls	 short	 of

standards)	and	AAI's	role	as	DGCA's	administrative	parent	(AAI	being	under	the	Ministry	of	Civil

Aviation,	which	also	oversees	DGCA)	creates	an	institutional	tension	that	the	2020	Amendment

Act's	separation	of	DGCA	and	AAI	as	distinct	statutory	bodies	partially	addresses.

4.2	ATC	Liability:	Principles	and	Indian	Cases

The	 liability	of	 the	Air	Navigation	Service	Provider	 (AAI,	 in	 India's	case)	 for	air	 traffic	control

errors	that	cause	or	contribute	to	aircraft	accidents	is	governed	by	general	tort	law	principles	—

specifically,	the	duty	of	care	owed	by	ATCOs	to	the	aircraft	in	their	service,	the	standard	of	care

expected	 of	 a	 competent	 air	 traffic	 controller,	 and	 the	 causal	 connection	between	 the	 alleged

ATC	error	and	the	accident.	AAI's	statutory	character	as	a	public	authority	does	not	exempt	 it

from	 liability	 for	 tortious	acts	of	 its	employees	 (ATCO	negligence)	—	 it	 is	vicariously	 liable	 for

the	negligent	acts	of	its	ATCOs	in	the	performance	of	their	ATC	duties,	and	claimants	(whether

accident	 victims,	 airlines	 whose	 aircraft	 were	 damaged,	 or	 cargo	 interests)	 can	 sue	 AAI	 in



India's	 civil	 courts	 for	 ATC	 negligence.	 The	 quantum	 of	 ATC	 liability	 claims	 is	 subject	 to	 the

standard	principles	of	civil	damages	—	the	plaintiff	must	prove	loss,	causation,	and	quantum	—

and	 there	 is	 no	 cap	 on	 ATC	 liability	 equivalent	 to	 the	Montreal	 Convention's	 carrier	 liability

limits.	The	comparative	fault	 framework	 is	relevant	 in	most	aviation	accidents,	since	accidents

typically	 involve	 multiple	 contributing	 factors	 (pilot	 error,	 ATC	 error,	 maintenance	 failure,

adverse	 weather)	 and	 the	 allocation	 of	 liability	 among	 contributing	 parties	 (carrier,	 ANSP,

manufacturer,	 airport	 operator)	 requires	 careful	 analysis	 of	 each	 party's	 contribution	 to	 the

causal	chain.	Legal	practitioners	advising	on	aviation	accident	claims	must	assess	AAI's	potential

liability	 as	 a	 contributing	 party	 in	 any	 accident	 that	 occurred	 in	 Indian-controlled	 airspace,

particularly	 where	 the	 AAIB	 investigation	 identifies	 ATC	 communication	 failures,	 separation

violations,	or	incorrect	information	provided	to	flight	crew	as	contributing	factors.



C H A P T E R 	 F I V E

Passenger	Rights,	Consumer	Disputes	and	Aviation
Insurance
Denied	Boarding	Compensation,	Delay	Rights,	Baggage	Claims,	Consumer	Forum	Jurisdiction	and	Aviation

Hull/Liability	Insurance

5.1	DGCA's	Passenger	Rights	Framework

DGCA's	Civil	Aviation	Requirement	on	"Handling	of	Denied	Boarding,	Cancellation	of	Flights	and

Delays"	 (CAR	 Section	 3	 Series	 M	 Part	 IV)	 establishes	 mandatory	 minimum	 compensation

standards	for	Indian	domestic	and	international	flights.	The	CAR's	key	provisions	require	airlines

to:	pay	denied	boarding	compensation	of	Rs.	5,000	to	Rs.	20,000	(depending	on	flight	distance

and	the	delay	caused)	plus	provide	alternative	flights	and	meals/accommodation	to	involuntarily

denied	boarding	passengers;	pay	cancellation	compensation	of	Rs.	5,000	to	Rs.	10,000	for	flights

cancelled	with	less	than	2	weeks'	notice;	provide	meals,	refreshments,	and	accommodation	for

delays	of	2	hours	or	more;	and	issue	full	refunds	for	cancelled	flights	without	any	penalty.	These

CAR	 rights	 are	 minimum	 standards	 —	 airlines'	 customer	 service	 policies	 may	 exceed	 these

minimums	 —	 and	 are	 enforceable	 through:	 DGCA	 complaints	 (airlines	 are	 required	 to	 have

complaints	 resolution	 officers	 and	 DGCA-registered	 complaint	 mechanisms);	 the	 National

Consumer	Helpline;	and	consumer	forum	proceedings	under	the	Consumer	Protection	Act	2019

(which	can	award	compensation	beyond	the	CAR	minimums	for	deficiency	of	service	and	unfair

trade	practices).	Premium	counsel	advising	airline	clients	on	passenger	rights	compliance	should

audit	 the	 client's	 operational	 procedures	 for	 compliance	 with	 each	 CAR	 requirement,	 since

systematic	non-compliance	with	CAR	passenger	rights	provisions	—	particularly	mass	denial	of

refunds	for	cancellations	(a	common	airline	practice	during	financial	distress)	—	attracts	DGCA

enforcement	action	and	significant	consumer	forum	aggregate	liability.

5.2	Aviation	Insurance:	Hull	and	Liability	Framework

Aviation	insurance	—	comprising	hull	insurance	(covering	physical	damage	to	the	aircraft	itself)

and	 liability	 insurance	(covering	the	carrier's	 liability	 to	passengers,	cargo	 interests,	and	third

parties	 for	 injury,	 damage,	 and	 loss)	 —	 is	 a	 mandatory	 prerequisite	 for	 the	 issuance	 and

maintenance	of	an	Air	Operator	Certificate	in	India.	CAR	requirements	specify	minimum	liability

insurance	 coverage	 for	 each	 aircraft	 type	 operated	 by	 Indian	 carriers,	 typically	 expressed	 in

SDR	amounts	aligned	with	the	Montreal	Convention	liability	limits	for	passenger	claims.	Aviation

insurance	 in	 India	 is	 dominated	 by	 international	 reinsurers	 (Lloyd's	 of	 London	 and	 the	 global

aviation	reinsurance	market)	in	cooperation	with	Indian	general	insurance	companies	(who	write

the	 primary	 policy	 and	 cede	 the	majority	 to	 the	 international	 reinsurance	market).	 For	 large



aircraft	hull	values	(a	new	Boeing	737	MAX	or	Airbus	A320neo	is	valued	at	approximately	USD

50–70	 million),	 the	 Indian	 market	 capacity	 for	 aviation	 hull	 insurance	 is	 insufficient,	 and

reinsurance	 participation	 from	 the	 international	 market	 is	 essential	 for	 adequate	 coverage.

Legal	 practitioners	 advising	 on	 aviation	 insurance	 disputes	 —	 claims	 arising	 from	 aircraft

damage,	total	loss,	or	passenger	liability	—	must	understand	both	the	insurance	contract	terms

(the	 policy	 conditions,	 exclusions,	 warranties,	 and	 claims	 procedures)	 and	 the	 interaction

between	 the	 insurance	 recovery	 and	 any	underlying	 liability	 proceedings	 (under	 the	Montreal

Convention,	 Indian	 consumer	 protection	 law,	 or	 tort	 law)	 to	 ensure	 that	 the	 client's	 recovery

strategy	across	insurance	and	litigation	channels	is	coordinated	and	complete.

Booklet	V	Key	Takeaways:	Aviation	liability	in	India	is	governed	by	the	Montreal	Convention

1999	(for	international	carriage)	and	the	patchwork	of	Consumer	Protection	Act,	DGCA	CARs,

and	general	tort	law	(for	domestic	carriage)	—	creating	different	liability	regimes	for	different

route	types.	The	AAIB's	independent	investigation	framework	(post-2020	Amendment)	provides

safety-purpose	investigations	whose	recommendations	must	be	systematically	implemented	to

prevent	recurrence	and	manage	liability	risk.	Safety	Management	Systems	are	the	modern

framework	for	demonstrating	regulatory	compliance	—	from	prescriptive	rule-following	to

performance-based	risk	management.	ATC	liability	(AAI)	is	a	significant	but	often	overlooked

contributor	to	aviation	accident	claims	analysis.	DGCA's	passenger	rights	CAR	framework	creates

minimum	compensation	standards	that	are	increasingly	enforced	through	both	DGCA	complaints

and	consumer	forum	proceedings.



E X T E N D E D 	 A N A L Y S I S

Aviation	Liability	and	Safety:	Advanced	Issues
Product	Liability	in	Aviation,	Runway	Incursion	Law,	War	Risk	and	Insurance,	Limitation	of	Actions	and

Quantum	Assessment

E.1	Aviation	Product	Liability:	Manufacturer	Responsibility

When	 an	 aviation	 accident	 is	 caused	 or	 contributed	 to	 by	 a	 defect	 in	 the	 aircraft,	 engine,	 or

component	 design	 or	manufacture	 rather	 than	 by	 pilot	 error	 or	 operational	 failure,	 the	 legal

framework	 shifts	 from	 the	Montreal	 Convention's	 carrier	 liability	 (which	 protects	 passengers

against	 the	 airline)	 to	 product	 liability	 law	 (which	 protects	 both	 passengers	 and	 operators

against	 the	 manufacturer).	 India's	 product	 liability	 framework	 for	 aviation	 equipment	 —

governed	 by	 the	 Consumer	 Protection	 Act	 2019	 (for	 claims	 by	 individual	 passengers	 against

product	 sellers	 including	 airlines)	 and	 general	 tort	 law	 (for	 claims	 by	 airlines	 against

manufacturers	 for	 economic	 loss	 and	 indemnity)	—	 creates	 a	 potential	 recovery	 route	 against

aircraft	 manufacturers	 (Boeing,	 Airbus,	 Pratt	 &	 Whitney,	 GE	 Aviation)	 that	 supplements	 the

Montreal	Convention	claims	against	the	airline	carrier.	The	Boeing	737	MAX	accidents	(Lion	Air

JT610	 in	 2018	 and	 Ethiopian	 Airlines	 ET302	 in	 2019)	 —	 arising	 from	 a	 design	 defect	 in	 the

MCAS	 flight	 control	 system	 —	 are	 the	 most	 prominent	 recent	 examples	 of	 aviation	 product

liability	at	global	scale,	with	Boeing	settling	claims	from	airlines,	passengers,	and	governments

totalling	 several	 billion	 dollars.	 For	 Indian	 litigation,	 the	 jurisdictional	 challenges	 of	 suing	 a

foreign	aircraft	manufacturer	(in	most	cases,	a	US	company	incorporated	in	Delaware,	with	the

product	 designed	 in	 Seattle	 and	 manufactured	 in	 Renton	 or	 Charleston)	 must	 be	 addressed

through:	the	Consumer	Protection	Act's	provisions	for	overseas	manufacturers	who	sell	products

in	 India;	 private	 international	 law	 analysis	 of	 the	 applicable	 law	 and	 competent	 forum;	 and

treaty-based	service	of	process	procedures	for	foreign	defendant	companies.	Premium	aviation

counsel	advising	airline	clients	on	indemnity	recovery	from	manufacturers	after	product	liability

incidents	should	pursue	parallel	tracks	of	commercial	negotiation	(leveraging	the	airline's	fleet

purchasing	relationship	with	the	manufacturer)	and	legal	proceedings	(preserving	the	limitation

period	 for	 indemnity	 claims	 while	 negotiation	 is	 ongoing)	 rather	 than	 exclusively	 pursuing

litigation	that	damages	the	commercial	relationship	before	all	commercial	remedies	have	been

exhausted.

E.2	War	Risk	and	Hull	War	Insurance	in	Aviation

Aviation	 hull	 war	 insurance	 —	 covering	 physical	 damage	 to	 aircraft	 from	 war,	 invasion,

terrorism,	 and	 related	 risks	 that	 are	 excluded	 from	 standard	 hull	 insurance	 policies	 —	 has

become	a	commercially	critical	and	legally	complex	component	of	airline	risk	management	since



the	 September	 2001	 attacks.	 The	 aviation	war	 risk	 insurance	market	 experienced	 a	 systemic

crisis	 immediately	after	the	2001	attacks	when	 insurers	cancelled	war	risk	coverage	with	only

seven	days'	notice,	triggering	emergency	government	guarantee	programmes	in	the	US,	UK,	EU,

and	India	to	prevent	airlines	from	being	forced	to	ground	their	fleets	due	to	uninsurable	war	risk

exposure.	 India's	 government	 war	 risk	 guarantee	 programme	—	 under	 which	 the	Ministry	 of

Finance	provides	government	guarantees	to	aviation	insurers	covering	war	risk	exposure	beyond

commercial	market	 capacity	—	 is	 triggered	by	 specific	 events	 (declarations	 of	 armed	 conflict,

terrorist	 attacks	 on	 aviation)	 and	provides	 a	 temporary	backstop	 that	 prevents	 Indian	 airlines

from	losing	war	risk	coverage	at	critical	juncture.	The	2022	Russia-Ukraine	conflict	created	the

most	significant	aviation	war	risk	insurance	challenge	since	2001:	aircraft	overflying	Ukrainian

airspace	 lost	war	 risk	 coverage	 (since	Ukraine	was	designated	a	war	 zone),	 requiring	airlines

(including	 Indian	 carriers	 on	 Delhi-London	 routes	 that	 had	 overflown	 Ukraine	 or	 Russia)	 to

reroute	their	flights	to	avoid	the	war	zone,	adding	several	hours	to	flight	times	and	significantly

increasing	operating	costs.	For	insurance	counsel	advising	Indian	airlines	on	war	risk	insurance

structure,	the	annual	renewal	of	hull	war	risk	coverage	—	negotiated	individually	with	war	risk

underwriters	 at	 Lloyd's	 of	 London	 and	 in	 the	 specialty	 insurance	 market	 —	 requires	 expert

advice	on	coverage	scope,	exclusions	(including	cyberterrorism	exclusions	that	are	increasingly

contested),	premium	benchmarking,	and	government	guarantee	programme	interaction.

E.3	Limitation	of	Actions	in	Aviation	Claims

The	 limitation	 period	 for	 aviation	 liability	 claims	 —	 the	 time	 within	 which	 a	 claimant	 must

commence	 legal	 proceedings	 before	 the	 claim	 is	 extinguished	—	 is	 specified	 by	 the	Montreal

Convention	 for	 international	 carriage	 claims	 (two	 years	 from	 the	 date	 of	 arrival,	 the	 date	 the

aircraft	should	have	arrived,	or	 the	date	carriage	stopped)	and	by	 the	Limitation	Act	1963	 for

other	 aviation	 liability	 claims	 in	 India.	 The	 two-year	MC99	 limitation	period	 is	 strict	 and	non-

extendable	—	the	Supreme	Court	has	consistently	held	that	the	MC99	limitation	is	substantive

(not	 merely	 procedural)	 and	 cannot	 be	 extended	 by	 courts	 under	 general	 limitation	 law

provisions	 for	 disability,	 fraud,	 or	mistake.	 This	 strict	 limitation	 creates	 a	 critical	 compliance

obligation	 for	 aviation	 accident	 claim	 management:	 families	 of	 accident	 victims	 and	 cargo

interests	must	 file	MC99	 claims	within	 two	 years	 from	 the	 accident	 date	 or	 permanently	 lose

their	rights	under	the	Convention.	The	practical	challenge	for	accident	victims	in	India	—	many

of	 whom	 are	 unaware	 of	 the	 two-year	 limitation	 or	 are	 engaged	 in	 prolonged	 investigation

proceedings	 that	 delay	 the	 legal	 claim	—	means	 that	 legal	 practitioners	 and	 families	must	 be

advised	urgently	about	the	limitation	period	after	any	accident.	Beyond	the	MC99	period,	Indian

law	 applies	 the	 standard	 three-year	 limitation	 period	 (under	 the	 Limitation	Act	 1963's	 Article

113	residual	clause)	for	domestic	aviation	liability	claims	and	for	aviation	product	liability	claims

against	 manufacturers	 —	 a	 period	 that	 is	 more	 workable	 but	 still	 requires	 active	 limitation

management	for	complex	multi-party	aviation	litigation.



Booklet	V	—	Complete	Summary:	Aviation	liability	is	a	multi-framework	discipline	—	the

Montreal	Convention	(international	carriage),	Indian	consumer	protection	law	(domestic

carriage),	product	liability	law	(manufacturer	claims),	and	general	tort	law	(ATC,	airport,	and

third-party	claims)	each	apply	to	different	aspects	of	aviation	accident	liability.	The	AAIB's

independent	investigation	framework	generates	safety	recommendations	with	significant	legal

implications	for	non-implementing	parties.	War	risk	insurance,	hull	insurance,	and	passenger

liability	insurance	together	constitute	the	comprehensive	risk	transfer	framework	for	airline

liability	exposure.	Limitation	periods	—	the	MC99's	strict	two-year	period	—	create	critical	early

advisory	needs	for	accident	victims	and	carriers	alike.	Premium	aviation	liability	counsel	must

integrate	international	convention	law,	Indian	procedural	law,	insurance	law,	and	technical

aviation	knowledge	to	provide	effective	representation	in	aviation	liability	matters.


